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The following sections of the IBM GSA terms and conditions are applicable to this Schedule Contract:
· Chapter 1, General Information
· Section 1.7; Delivery Schedule
· Section 1.29; Third Party Products
· Section 1.30; Resale to Third Parties
· Section 1.31; Patent and Copyright Indemnity
· Section 1.32; Limitation of Liability
· Section 1.34; Other Principles of Our Relationship
· Section 1.36; Definition of Terms
· Chapter 5, Perpetual Software
· Section 5.1; Inspection/Acceptance
· Section 5.2; Guarantee/Warranty
· Section 5.3 Technical Services
· Section 5.4; Software Maintenance
· Section 5.5; Utilization Limitations
· Section 5.8; General Information
· Section 5.10; Risk of Loss
· Section 5.11; Compliance Verification
· Section 5.12; Charges, Invoices, and Payments
· Section 5.14; License Agreement f or “ICA” Programs
· Section 5.15; IBM Program License Agreement (IPLA)
· Section 5.16; IBM Software Support via U.S. Citizens
· Section 5.17; Software Pricing Options
· Chapter 10.1, Cloud Computing
· All Sections
· Appendix S, Passport Advantage
· All Sections

All other sections of the IBM GSA terms not referenced herein are not applicable to this Schedule contract.
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CHAPTER 1. GENERAL INFORMATION


1. INFORMATION FOR ORDERING AGENCIES
Note 1: All non-professional labor categories must be incidental to and used solely to support hardware, software and/or professional services, and cannot be purchased separately.
Note 2: Offerors and Agencies are advised that the Group 70 – Information Technology Schedule is not to be used as a means to procure services which properly fall under the Brooks Act. These services include, but are not limited to, architectural, engineering, mapping, cartographic production, remote sensing, geographic information systems, and related services; FAR 36.6 distinguishes between mapping services of an A/E nature and mapping services which are not connected nor incidental to the traditionally accepted A/E Services.
Note 3: This solicitation is not intended to solicit for the reselling of IT Professional Services, except for the provision of implementation, maintenance, integration, or training services in direct support of a product. Under such circumstances the services must be performed by the publisher or manufacturer or one of their authorized agents.


1.1 SPECIAL NOTICE TO AGENCIES: SMALL BUSINESS PARTICIPATION
SBA strongly supports the participation of small business concerns in the Federal Supply Schedules Programs. To enhance Small Business Participation SBA policy allows agencies to include in their procurement base and goals, the dollar value of orders expected to be placed against the Federal Supply Schedules, and to report accomplishments against these goals.
For orders exceeding the micropurchase threshold, FAR 8.404 requires agencies to consider the catalogs/pricelists of at least three schedule contractors or consider reasonably available information by using the GSA Advantage!™ on-line shopping service (www.fss.gsa.gov). The catalogs/pricelists, GSA Advantage!™ and the Federal Supply Service Home Page (www.fss.gsa.gov) contain information on a broad array of products and services offered by small business concerns.
This information should be used as a tool to assist ordering activities in meeting or exceeding established small business goals. It should also be used as a tool to assist in including small, small disadvantaged, and women-owned small businesses among those considered when selecting pricelists for a best value determination.
For orders exceeding the micropurchase threshold, customers are to give preference to small business concerns when two or more items at the same delivered price will satisfy their requirement.
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1.2 GEOGRAPHIC SCOPE OF CONTRACT
Domestic delivery is delivery within the 48 contiguous states, Alaska, Hawaii, Puerto Rico, Washington, DC, and U.S. Territories. Domestic delivery also includes a port or consolidation point, within the aforementioned areas, for orders received from overseas activities.
Overseas delivery is delivery to points outside of the 48 contiguous states, Washington, DC, Alaska, Hawaii, Puerto Rico, and U.S. Territories.
Offerors are requested to check one of the following boxes:
[ X ] The Geographic Scope of Contract will be domestic and overseas delivery. [  ]	The Geographic Scope of Contract will be overseas delivery only.
[  ]	The Geographic Scope of Contract will be domestic delivery only.
On a case-by-case basis IBM will deliver products and perform Services to overseas US Government locations which are in support of national or mutual defense operations (including US Embassies), and to locations which support the national interest of the United States (See Appendix A for details). IBM does not guarantee any support services (including installation, maintenance or warranty service) if IBM has not approved the OCONUS location for each Government requirement.


1.3 CONTRACTOR’S ORDERING ADDRESS AND PAYMENT INFORMATION
Contractors are required to accept credit cards for payments equal to or less than the micro- purchase threshold for oral or written delivery orders. Credit cards will be acceptable for payment above the micro-purchase threshold. In addition, bank account information for wire transfer payments will be shown on the invoice.
The following telephone number(s) can be used by ordering activities to obtain technical and/or ordering assistance:

	Contact
	Phone Number

	Classroom Training Inquiries
	1-800-426-8322

	GSA Schedule Orders for Hardware (132-8), Software(132- 33), Cloud – SaaS, IaaS (132-52) should be sent to:
	

	IBM Corporation
(including IBM Overseas Operations) Attn: CSO Federal Distribution Center 6710 Rockledge Dr.
Bethesda, MD 20879 EMAIL: fednotes@us.ibm.
	1-800-333-6705
1-888-520-0533 (Fax)

	Technical Assistance
	

	IBM Direct
7100 Highland Pkwy.
	1-800-426-2255
1-800-242-6329 (Fax)

	Smyrna, GA 30082
	





	Contact
	Phone Number

	Maintenance (SIN 132-12); IT Professional Services, Machine Movement Service (SIN 132-51), Software Support Services (SIN 132-33)
IBM Global Services Inside Sales 7100 Highland Pkwy.
Smyrna, GA 30082
	


1-888-426-4343
1-800-426-7378 (Fax)

	Warranty and Maintenance Repair Service (132-8) and SIN (132-12)
Machines
Service calls in the Continental US, Hawaii, Alaska and Puerto Rico
	

1-800-IBM-SERV



Payments should be directed to one of the following locations:
ACH Payments:
IBM Corporation
C/O PNC Bank Lockbox IBM# 643584 500 First Avenue
Pittsburgh, PA 15219
Attn: Lockbox IBM# 643584 (877)762-0830
ABA: 043000096 Acct#: 1017305745
Mail:
IBM Corporation Lockbox 643584
PO Box 643584
Pittsburgh, PA 15264-3584
Other authorized users of the GSA Schedule may submit payments to the address as shown on the invoice.
Credit Card Orders
IBM will accept telephone orders of $250,000 or less (subject to the individual user's credit card limit) with payment made by Government commercial credit cards for acquisition of all products and services available under this Schedule.
To place a credit card order with IBM, a Government purchaser must call its IBM sales representative or the IBM Office shown elsewhere in this chapter and provide the cardholder's name and telephone number, the card type, account number and expiration date, and the products or services to be delivered.
Credit card transactions are not eligible for Prompt Payment Discounts.
The Government credit card program provides that invoices for credit card orders are not necessary; therefore, IBM will present such invoices to the Government only upon specific request for an individual order.


1.4 LIABILITY FOR INJURY OR DAMAGE
The Contractor shall not be liable for any injury to ordering activity personnel or damage to ordering activity property arising from the use of equipment maintained by Contractor unless such injury or damage is due to the fault or negligence of the Contractor, in which case liability will be in accordance with the limits stated at under the section “Limitation of Liability” of this Chapter.


1.5 STATISTICAL DATA GOVERNMENT ORDERING OFC. COMPLETION OF STANDARD FORM 279
Block 9:	G. Order/Modification Under Federal Schedule Block 16	DUNS number): : 835130485

Block 30:	Type of Contractor: C. Large Business Block 31:	Woman-Owned Small Business: No Block 34:	Reserved
Block 36:	Taxpayer ID Number:  13-087-1985
Cage Code - 3BXY7
Central Contractor Registration
IBM has registered with the Central Contractor Registration Database.


1.6 FOB DESTINATION
All items are shipped FOB Destination within the United States (including Puerto Rico, Hawaii and Alaska). For shipments to other locations see Appendix A. Expedited delivery or special transportation requirements can be provided. Charges for such services are outside the scope of this contract. Excess storage charges, waiting time or overtime charges, and any charges associated with dry runs, rigging, the expediting of shipments and any special handling shall be paid by the Government. Machines shall be preserved, packed, and marked in accordance with IBM's standard practice. Packaging materials shall be the property of the Government. The Government shall pay any transportation costs incurred by IBM as a result of the Government's re-designation of the installation site after the initial shipment.


1.7 DELIVERY SCHEDULE
a. TIME OF DELIVERY: The Contractor shall deliver to destination within the number of calendar days after receipt of order (ARO), as set forth below:

	SPECIAL ITEM NUMBER
	DELIVERY TIME (Days ARO)

	132-3
	30 days or as agreed to with ordering activity

	132-8
	30 Days

	132-12
	As agreed to with ordering activity

	132-33
	30 Days (if delivery is required)

	132-51
	As agreed to with ordering activity

	132-62
	As agreed to with ordering activity



If the Government wishes a specific receipt/installation date, it should be included in the delivery order. If IBM is unable to meet the requested delivery date, IBM will contact the Government to each agreement for an alternative date.
b. When the Federal Supply Schedule contract delivery period does not meet the bona fide urgent delivery requirements of an ordering activity, ordering activities are encouraged, if time permits, to contact the Contractor for the purpose of obtaining accelerated delivery. The Contractor shall reply to the inquiry within 3 workdays after receipt. (Telephonic replies shall be confirmed by the Contractor in writing.) If the Contractor offers an accelerated delivery time acceptable to the ordering activity, any order(s) placed pursuant to the agreed upon accelerated delivery time frame shall be delivered within this shorter delivery time and in accordance with all other terms and conditions of the contract.


1.8 DISCOUNTS
Prices shown are NET Prices; Basic Discounts have been deducted.
a. Government Educational Institutions
Government educational institutions who meet IBM's guidelines for Educational Allowance may take advantage of the discounts offered under that program as transactions under this Schedule contract. Such discounts are based upon the commercial list prices in effect, and are not discounts off of the prices negotiated herein.
b. Prompt Payment Discount
Invoices, issued against delivery orders accepted under this contract, for Hardware Monthly Maintenance Charges, Maintenance Usage Charges, Annual Hardware Maintenance Charges, Hard Drive Retention/Media Retention Maintenance Service, Software Remote Technical Support(see SIN 132-51 for offerings), Non-System z/Non-Passport Advantage Software Maintenance and associated US Citizen Support, and System z Monthly/Annual License Charge (MLC/ALC) Programs are eligible for a prompt payment discount when paid promptly as set


forth below, except when ordered via a Government credit card. See item titled "Credit Card Orders". Eligible invoices will be so annotated by IBM.
Paying offices are entitled to deduct a prompt payment discount of one percent (1.0%) of the invoice amount whenever payment of an eligible proper invoice received in the office specified by the Government is made on or before the twenty-fifth (25th) calendar day following the invoice date printed thereon. Whenever the twenty-fifth day falls on a Saturday, Sunday, or Federal holiday, payments made on the following business day will be considered qualifying payments for purposes of this discount. Payment shall be deemed to have been made on the date of the Government's check or on the date of the Government's wire transfer payment. Discounts taken which do not meet the foregoing criteria will be disallowed and will be re-invoiced to the applicable paying office. Eligible prompt payment discounts must be taken at the time the payment is made by the Government.
Agencies are reminded that the payment due date of this prompt payment discount is different from that of the Prompt Payment Act.  Invoices not paid until the payment due date of the Prompt Payment Act will not qualify for this discount. In addition, failure to promptly renew orders for recurring charges disqualifies an agency from receiving the Prompt Payment Discount for the period prior to the delivery order's receipt by IBM. For example, if an agency provides a renewal delivery order on December 15, for monthly software charges and makes payment by December 25, Prompt Payment Discount may be taken for the entire month of December, but not for October and November.


1.9 STATE AND LOCAL TAXES
Notwithstanding the provisions of FAR 52.229-3, Federal, State and Local Taxes, January 1991, the Contract price excludes all State and Local taxes levied on or measured by the Contract or sales price of the services or completed supplies furnished under this Contract. Taxes excluded from the Contract price pursuant to the preceding sentence shall be separately stated on IBM's invoices and the Government agrees either to pay to IBM amounts covering such taxes or to provide evidence necessary to sustain an exemption there from. For purposes of any other state and local taxes the Government shall be considered the owner of the equipment upon installation. It shall be the Government's responsibility to provide a tax exemption certificate to IBM, where appropriate.
Refer to SIN 132-3, for applicable taxes on leasing.


1.10 STATEMENT CONCERNING AVAILABILITY OF EXPORT PACKING
Export packing is available outside the scope of this Contract. Charges will be furnished upon request.


1.11 SMALL REQUIREMENTS
There is $100 minimum dollar value limitation on orders placed under this Schedule, except within SIN 132-3, Leasing. IBM will lease transactions for products which have an aggregate purchase price value equal to or greater than $5,000.


1.12 MAXIMUM ORDER
Maximum order threshold for Special Item Numbers are identified below.

	SIN 132-3:
	Leasing
	$500,000

	SIN 132-8:
	Purchase
	$500,000

	SIN 132-12:
	Repair Parts only
	$10,000

	SIN 132-33:
	Perpetual SW
	$500,000

	
SIN 132-51:
	
IT Services
	
$500,000

	SIN 132-62
	HSPD-12
Services
	$500,000


Notwithstanding these limits, agencies may place and IBM may honor orders exceeding these limits. Please refer to the section titled "Ordering Procedures for Federal Supply Schedule Contracts," within this Chapter for details on ordering procedures.


1.13 ORDERING PROCEDURES FOR FEDERAL SUPPLY SCHEDULE CONTRACTS
Ordering activities shall use the ordering procedures of Federal Acquisition Regulation (FAR)
8.405 when placing an order or establishing a BPA for supplies or services. These procedures apply to all Schedules.


1.14 CONTRACTOR TASKS/SPECIAL REQUIREMENTS (C-FSS-370)(NOV 2001)
a. Security Clearances: The Contractor may be required to obtain/possess varying levels of security clearances in the performance of orders issued under this contract. All costs associated with obtaining/possessing such security clearances should be factored into the price offered under the Multiple Award Schedule
b. Travel: The Contractor may be required to travel in performance of orders issued under this contract. Allowable travel and per diem charges are governed by Pub L. 99-234 and FAR Part 31, and are reimbursable by the ordering agency or can be priced as a fixed price item on orders placed under the Multiple Award Schedule. The Industrial Funding Fee does not apply to travel and per diem charges.
NOTE: Refer to FAR Part 31.205-46 Travel Costs, for allowable costs that pertain to official company business travel in regards to this contract.


c. Certifications, Licenses and Accreditations: As a commercial practice, the Contractor may be required to obtain/possess any variety of certifications, licenses and accreditations for specific FSC/service code classifications offered. All costs associated with obtaining/possessing such certifications, licenses and accreditations should be factored into the price offered under the Multiple Award Schedule program.
d. Insurance: As a commercial practice, the Contractor may be required to obtain/possess insurance coverage for specific FSC/service code classifications offered. All costs associated with obtaining/possessing such insurance should be factored into the price offered under the Multiple Award Schedule program.
e. Personnel: The Contractor may be required to provide key personnel, resumes or skill category descriptions in the performance of orders issued under this contract. Ordering activities may require agency approval of additions or replacements to key personnel.
f. Organizational Conflicts of Interest: Where there may be an organizational conflict of interest as determined by the ordering agency, the Contractor’s participation in such order may be restricted in accordance with FAR Part 9.5.
g. Documentation/Standards: The Contractor may be requested to provide products or services in accordance with rules, regulations, OMB orders, standards and documentation as specified by the agency’s order.
h. Data/Deliverable Requirements: Any required data/deliverables at the ordering level will be as specified or negotiated in the agency’s order.
i. Government-Furnished Property: As specified by the agency’s order, the Government may provide property, equipment, materials or resources as necessary.
j. Availability of Funds: Many Government agencies’ operating funds are appropriated for a specific fiscal year. Funds may not be presently available for any orders placed under the contract or any option year. The Government’s obligation on orders placed under this contract is contingent upon the availability of appropriated funds from which payment for ordering purposes can be made. No legal liability on the part of the Government for any payment may arise until funds are available to the ordering Contracting Officer.


1.15 PURCHASE OF OPEN MARKET ITEMS
NOTE: Open Market Items are also known as incidental items, noncontract items, non-Schedule items, and items not on a Federal Supply Schedule contract.
For administrative convenience, an ordering office contracting officer may add items not on a Federal Supply Multiple Award Schedule (MAS) – referred to as open market items – to a Federal Supply Schedule blanket purchase agreement (BPA) or an individual task or delivery order, only if:
1. All applicable acquisition regulations pertaining to the purchase of the items not on the Federal Supply Schedule have been followed (e.g., publicizing (Part 5), competition requirements (Part 6), acquisition of commercial items (part 12), contracting methods (Parts 13, 14, and 15), and small business programs (Part 19));


2. The ordering office contracting officer has determined the price for the items not on the Federal Supply Schedule is fair and reasonable;
3. The items are clearly labeled on the order as items not on the Federal Supply Schedule; and
4. All clauses applicable to items not on the Federal Supply Schedule are included in the order.


1.16 OVERSEAS ACTIVITIES
The terms and conditions of this contract shall apply to all orders for installation, maintenance and repair of equipment in areas listed in the pricelist outside the 48 contiguous states and the District of Columbia, except as indicated below:
Please refer to Appendix A for details.
Upon request of the Contractor, the ordering activity may provide the Contractor with logistics support, as available, in accordance with all applicable ordering activity regulations. Such ordering activity support will be provided on a reimbursable basis, and will only be provided to the Contractor's technical personnel whose services are exclusively required for the fulfillment of the terms and conditions of this contract.


1.17 Blanket Purchase Agreements (BPAS)
The use of BPAs under any schedule contract to fill repetitive needs for supplies or services is allowable. BPAs may be established with one or more schedule contractors. The number of BPAs to be established is within the discretion of the ordering activity establishing the BPA and should be based on a strategy that is expected to maximize the effectiveness of the BPA(s).
Ordering activities shall follow FAR 8.405-3 when creating and implementing BPA(s).
Orders placed under such agreements shall be issued in accordance with all applicable regulations and the terms and conditions of the contract. Additional terms and conditions may be added under a BPA, provided they're clearly advantageous to the Government, upon the mutual agreement of IBM and the agency. Any other changes to terms and conditions must be agreed to by GSA, IBM and the agency.


1.18 CONTRACTOR TEAM ARRANGEMENTS
Contractors participating in contractor team arrangements must abide by all terms and conditions of their respective contracts. This includes compliance with Clauses 552.238-74, Industrial Funding Fee and Sales Reporting, i.e., each contractor (team member) must report sales and remit the IFF for all products and services provided under its individual contract. For additional details on teaming with IBM, please call 1-800-333-6705.


1.19 INSTALLATION, DEINSTALLATION, REINSTALLATION
The Davis-Bacon Act (40 U.S.C. 276a-276a-7) provides that contracts in excess of $2,000 to which the United States or the District of Columbia is a party for construction, alteration, or repair (including painting and decorating) of public buildings or public works with the United States, shall contain a clause that no laborer or mechanic employed directly upon the site of the work shall received less than the prevailing wage rates as determined by the Secretary of Labor. The requirements of the Davis-Bacon Act do not apply if the construction work is incidental to the furnishing of supplies, equipment, or services. For example, the requirements do not apply to simple installation or alteration of a public building or public work that is incidental to furnishing supplies or equipment under a supply contract. However, if the construction, alteration or repair is segregable and exceeds $2,000, then the requirements of the Davis-Bacon Act applies.
The ordering activity issuing the task order against this contract will be responsible for proper administration and enforcement of the Federal labor standards covered by the Davis-Bacon Act. The proper Davis-Bacon wage determination will be issued by the ordering activity at the time a request for quotations is made for applicable construction classified installation, de-installation, and re-installation services under SIN 132-8.


1.20 SECTION 508 COMPLIANCE
If applicable, Section 508 compliance information on supplies and services in this contract, are available by calling IBM's Federal Information Call Center at 1-800-333-6705. Government customers may also view IBM’s website and request a VPAT for a specific product: http://www- 03.ibm.com/able/product_accessibility/
IBM will indicate how applicable 508 requirements are met by either providing a VPAT or other supporting documentation per the agency standards as specified in the scope of work of the task order.


1.21 FEDERAL CONTRACTORS OR PRIME CONTRACTOR ORDERING FROM FEDERAL SUPPLY SCHEDULES
A class deviation to FAR Part 51 was granted by GSA’s Senior Procurement
Executive in accordance with FAR Subpart 1.404, Class deviations. The deviation permits federal contracting officers to authorize GSA contractors, who are performing an order on a time-and-material or labor-hour basis, to purchase supplies and services from schedule contractors. The guidance provided below for Prime Contractors apply to GSA contractors.
Prime Contractors (on cost reimbursement contracts) placing orders under Federal Supply Schedules, on behalf of an ordering activity, shall follow the terms of the applicable schedule and include a copy of the authorization letter with each order.
Refer to FAR 51 for guidance. –
a. A copy of the authorization from the ordering activity with whom the contractor has the prime contract (unless a copy was previously furnished to the Federal Supply Schedule contractor); and
b. The following statement:
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This order is placed under written authorization from 	dated 	. In the event of any inconsistency between the terms and conditions of this order and those of your Federal Supply Schedule contract, the latter will govern.


1.22 PRIVACY ACT
All delivery orders that contain specific privacy requirements must be submitted by the Ordering Office directly to the Manager, GSA Schedules, IBM Corporation, 6710 Rockledge Drive, Bethesda, Maryland 20817, for the privacy requirements to be operative. Only if the delivery order is so submitted and IBM does not thereafter reject such order within 60 days of receipt, will provisions of the order with regard to obligations under the Privacy Act become applicable.


1.23 PERSONNEL
IBM will be using professional service personnel to perform services procured hereunder.


1.24 ON-LINE INFORMATION
Information regarding this Schedule contract may be obtained thru GSA Advantage! on the Internet: http://www.gsa.gov. Current information about IBM products and prices, special promotions and contract terms and conditions is available on IBM's Home Page which is http://www.ibm.com/easyaccess/gsa.


1.25 ORDERING
A written order, credit card order, fax, electronic order via a website, or in the case of funded BPAs, telephone orders, shall be the only basis for ordering under this contract unless otherwise provided in a Special Item. All written orders shall be time stamped upon receipt by IBM and the time-stamped date shall be considered to be the date of receipt unless the order shall have been sent by Certified Mail/Return Receipt Requested in which event the date of receipt shall be the date indicated on the certified mail receipt.
All Government delivery orders and modifications to delivery orders will be considered to be accepted by IBM unless IBM rejects the order/modification in writing within thirty (30) days of its receipt unless otherwise indicated under SINs elsewhere in this schedule.
Orders/modifications will not be signed or returned by IBM to the ordering agency.


1.26 TRADE AGREEMENT ACT
As required by FAR 52.225-6, IBM certifies that all end products supplied under this contract are US-made or designated country end products. IBM identifies hardware end products as those items with a Machine Type/Model number. IBM makes no representation of origin on any IBM


installed product features or upgrades, or on components of end products (e.g., features, upgrades and parts).

Regarding software end products, in accordance with Customs and Border Protection rulings, the place of recording on media determines the country of origin.  IBM offers no country of origin on software we deliver electronically (however, on request, IBM will deliver this software via tangible media and the place of recording on media will determine the country of origin).

Acquisition of certain services is subject to the Trade Agreements Act. Pursuant to FAR 25.402(a)(2), the origin of services subject to the Trade Agreements Act is the country in which the contractor is established. IBM Corporation is established in the United States

Note: Customer Set Up (CSU) product features and upgrades are not available under this Schedule and may only be purchased as Open Market items unless the Customer elects to have IBM install them (installation rates may be found under the Professional Services SIN for Machine Movement and Modification Services).


1.27 TERM OF ORDERS
Any order issued during the effective period of this contract may specify a period of performance that extends beyond the expiration date of this contract. IBM shall complete all schedule orders within the time specified in the order, or as mutually agreed between IBM and the ordering agency. Those task orders that have a period of performance beyond this contract will continue to be governed by all the terms and conditions in the contract and any other special ordering procedures pursuant to FAR Part 8.402.


1.28 PRICE LIST EXPLANATORY NOTES
Agencies should refer to the hardware, software and maintenance legends for an explanation of information provided in the corresponding price lists.


1.29 THIRD PARTY PRODUCTS
For non-IBM Products including Programs, the manufacturer’s product terms will apply, including, but not limited to warranty support, Patent and Copyright Infringement, and refund rights.


1.30 RESALE TO THIRD PARTIES
The Government agrees that it is acquiring machines under this contract with the intent to use them within the Government in support of Government operations and not for reselling, re- marketing, leasing, or transferring the machines (or components thereof) to a third party unless the Government is arranging lease-back financing for the machines, or has prior written consent from IBM.








1.31 PATENT AND COPYRIGHT INDEMNITY
For purposes of this Section, the term "Product" includes Materials, Machine Code and Licensed Internal Code.
If a third party claims that a Product IBM provides to the Government infringes that party's patent or copyright, IBM will indemnify the Government, its officers, agents, and employees against liability, at IBM's expense and pay all costs, damages, and attorneys fees that a court finally awards or that are included in a settlement approved by IBM, provided that the Government:
A. Promptly notifies IBM in writing of the claim; and
B. Gives IBM such opportunity as is offered by applicable laws, rules or regulations to participate in the defense thereof. The Government shall make every effort to permit IBM to fully participate in the defense and/or in any settlement of such claim. However, IBM understands that such participation will be under the control of the Department of Justice.
Remedies
If such a claim is made or appears likely to be made, the Government agrees to permit IBM to enable the Government to continue to use the Product, or to modify it, or replace it with one that is at least functionally equivalent. If IBM determines that none of these alternatives is reasonably available, the Government agrees to return the Product to IBM on IBM's written request. IBM will then give the Government a credit equal to:
1. For a Machine, the Government's net book value, provided the Government has followed generally-accepted accounting principles.
2. For a Program, the amount paid by the Government or 12 months' charges (whichever is less). If the Product is an IBM SaaS or subject to Fixed Term charges, up to twelve months’ charges.
3. For Materials, the amount the Government paid IBM for the creation of the Materials.
This is subject to the Government's right to require continued use of the Products pursuant to the provisions of 28USC1498. In the event of such continued use, the Government shall notify IBM in writing of its election to continue use and agrees to undertake at the Government's expense the defense of any action against the Government and IBM shall have no further indemnification obligation; it being understood that IBM may participate at its expense in the defense of any such action if such claim is against IBM.
Claims for Which IBM is Not Responsible:
IBM has no obligation regarding any claim based on any of the following:
A. The Government's modification of a Product, or a Program's use in other than its Specified Operating Environment;


B. Anything the Government provides which is incorporated into a Product or IBM's compliance with any designs, specifications, or instructions provided by the Government or by a third party on behalf of the Government;
C. The combination, operation, or use of a Product with other Products not provided by IBM as a system, or the combination, operation or use of a Product with any product, data , apparatus, or business method that IBM did not provide, or the distribution, operation or use of a Product for the benefit of a third party;
D. Infringement by a non-IBM Product.
E. Product’s use other than in accordance with its applicable licenses and restrictions or use of a non-current version or release of a Product, when a claim could have been avoided or the risk of a claim reduced by using the current version or release;
F. the distribution, operation, or use of the Product outside Government’s Enterprise or for the benefit of any third party; or
G. Separately Licensed Code, if any, as identified in the LI for the Product.
The LI for the Product or other documents may permit the Government to copy, modify, or redistribute all or portions of the Product without paying additional licensing fees to IBM. The indemnification obligation under this Patent and Copyright provision only applies to copies of the Product provided to the Government by IBM and additional copies expressly authorized in a PoE. IBM has no obligation for claims relating to copies of the Product neither provided by IBM nor specifically authorized by a POE, even if permitted by the LI for the Product or other documents.
These Patent and Copyright terms do not obligate in any manner any third-party supplier of code (including Separately Licensed Code) included with or part of the Product.
The foregoing states the entire obligation of IBM with respect to infringement of patents or copyrights.


1.32 LIMITATION OF LIABILITY
Circumstances may arise where, because of a default on IBM's part or other liability, the Government is entitled to recover damages from IBM. In each such instance, regardless of the basis on which the Government is entitled to claim damages from IBM (including fundamental breach, negligence, misrepresentation, or other contract or tort claim), IBM is liable only for:
A. Payments referred to in IBM's Patents and Copyrights terms described herein;
B. Damages for bodily injury (including death) and damage to real property and tangible personal property; and
C. The amount of any other actual direct damages or loss, up to the greater of: (i) $100,000; OR
(ii) the contract price (if recurring, 12 months' charges apply) for the Product or Service that is the subject of the claim. For purposes of this item, the term "Product" includes Materials, Machine Code and Licensed Internal Code. Nothing in this subsection C shall limit the Government’s right to (i) excess reprocurement costs in the event of a Termination for Default; or (ii) the contractual remedies prescribed under the Price Reductions clause (GSAR 552.238-75)


(May 2004)(Alternate I- May 2003) and GSAR 552.215-72, Price Adjustment – Failure to Provide Accurate Information (Aug 1997).
D. For classroom training or education material, IBM is liable for the charges associated with the corresponding item provided.
This limit also applies to any of IBM's subcontractors and Program developers. It is the maximum for which IBM and its subcontractors and Program developers are collectively responsible.
Items for which IBM is not liable:
Under no circumstances is IBM, or its subcontractors, or Program developers liable for any of the following even if informed of their possibility:
A. Loss of, or damage to data, or
B. Special, incidental, or indirect damages or for any economic consequential damages, or
C. Lost profits, business, revenue, goodwill or anticipated savings, or
D. Any third party claims against you except as described in the Patents and Copyrights section or as permitted by the Limitation of Liability section for bodily injury (including death) or damage to real or tangible personal property for which IBM is legally liable
The parties acknowledge that nothing in this provision shall restrict the Government’s statutory remedies in the event of fraud.


1.33 COMPLETE AGREEMENT
IBM's GSA IT Schedule, its Published Terms, and any RFP, Proposal and Statement of Work issued against the Contract constitute the complete Agreement of the parties and supersede all prior communications, agreement or understandings on this subject.
Any terms of this Agreement which by their nature extend beyond the Agreement termination remain in effect until fulfilled.


1.34 OTHER PRINCIPLES OF OUR RELATIONSHIP
1. If confidential information is exchanged in connection with this agreement, it shall be marked as confidential. Parties will not disclose confidential information without a separate, signed confidentiality agreement, as applicable. If confidential information is exchanged in connection with a transaction under this Schedule, the applicable confidentiality agreement is incorporated into, and subject to, this Agreement.
2. Each of us grants the other only the licenses and rights specified in this Agreement. No other licenses or rights (including licenses or rights under patents) are granted either directly, by implication, or otherwise.
3. Each of us may communicate with the other by electronic means and such communication is acceptable as a signed writing. An identification code (called a "user ID") contained in an


electronic document is legally sufficient to verify the sender's identity and the document's authenticity.
4. Each of us will allow the other reasonable opportunity to comply before it claims that the other has not met its obligations.
5. Neither of us is responsible for failure to fulfill any obligations due to causes beyond its control.
6. This Agreement will not create any right or cause of action for any third party, nor will IBM be responsible for any third party claims against you except as described in the Patents and Copyrights section or as permitted by the Limitation of Liability section for bodily injury (including death) or damage to real or tangible personal property for which IBM is legally liable.
7. Government is responsible for selecting the Products and Services that meet its needs and for the results obtained from the use of the Products and Services, including the Government’s decision to implement any recommendation concerning Government’s business practices and operations.
8. As reasonably required by IBM to fulfill its obligations under this Agreement, the Government agrees to provide IBM with sufficient, free, and safe access (including remote access) to Government facilities, systems, personnel, and resources at no charge to IBM. IBM is not responsible for delay in performing or failure to perform caused by Government’s delay in providing such access or performing other Government responsibilities under this Agreement.
9. Government agrees that IBM may process the business contact information of Government employees and contractors and information about Government as a legal entity (contact information) in connection with IBM Products and Services or in furtherance of IBM’s business relationship with Government. This contact information can be stored, disclosed internally and processed by International Business Machines Corporation and its subsidiaries, Business Partners and subcontractors wherever they do business, solely for the purpose described above provided that these companies comply with applicable data privacy laws related to this processing. Where required by applicable law, Government has notified and obtained the consent of the individuals whose contact information may be stored, disclosed internally and processed and will forward their requests to access, update, contract or delete their contact information to IBM who will then comply with those requests.



1.35 EUROPEAN UNION GENERAL DATA PROTECTION REGULATION (GDPR)

The European Union passed the General Data Protection Regulation (EU/2016/679) (GDPR), effective 25 May 2018. The GDPR is designed to ensure a consistent level of protection of the rights and freedoms of natural persons with regard to the processing of their data and to establish one set of data protection rules for Personal Data. IBM is committed to GDPR readiness.

Regarding GDPR, you represent as follows:

a. Either you do not require IBM to process Personal Data within the meaning of GDPR (e.g., because no processing of Personal Data occurs in the European Union (EU); no monitoring of


Personal behavior takes place in EU; or your activities are otherwise exempt from GDPR); and you will communicate to IBM in writing, without undue delay, any anticipated change affecting this representation, or
b. You agree to IBM's Data Processing Addendum at http://ibm.com/dpa (DPA) and applicable DPA Exhibit, which apply and supplement the contract. Please contact your IBM representative for the applicable Data Processing Exhibit.



1.36 DEFINITION OF TERMS
Note: The definitions and explanations noted here are an integral part of the terms and conditions of this Schedule. Additional definitions applicable to a specific SIN are included in the respective Chapter.
Customer-Set-Up (CSU)-Machine: An IBM Machine that the Government installs according to instructions provided with it
Designated Machine: a Machine of a type specified in the Mainframe Exhibits provided at the following address:
http://www.ibm.com/systems/z/resources/swprice/reference/exhibits/hardware.html.
Engineering Change – an update to modify certain aspects of the design of an installed Machine, including without limitation the design of a certain Machine part or Machine Code.
Enterprise – the agency or affiliated entity of the Government awarding a contract and subsequent Order under such contract. This Government Customer is the legal entity that is authorized to execute and administer the contract.
Existing Works –Works of authorship delivered to Customer, but not created, under the Attachment or Transaction Document and any modifications or enhancements of such Works made under the Attachment or Transaction Document.
IBM Machine – a Machine bearing an IBM logo.
IBM Product – an IBM Machine, ICA Program, or Other IBM Program.
Licensed Internal Code: (called "LIC") another term for Machine Code commonly used for certain IBM product lines, such as for IBM System z Machine. LIC and Machine Code are interchangeable terms that have the same meaning.
Machine: a hardware device, including its resources, capabilities, features, conversions, Machine Upgrades, elements, or accessories, or any combination of them. The term "Machine" includes an IBM Machine and any non-IBM Machine (including other equipment).
Machine Upgrade – the following changes that IBM sells for installation on a Machine: a hardware or Machine Code change to modify, add, remove, enable or disable certain Built-in Capacity or other resources and capabilities. Each such change can be accomplished through a Machine conversion, or through the conversion, addition, removal, or exchange of a Machine’s feature(s).


Materials – literary works or other works of authorship (such as software programs and code, documentation, reports, and similar works) that IBM may deliver to Customer as part of a Service. The term “Materials” does not include Programs, Machine Code, Existing Works, or other items available under their own license terms or agreements.
Other IBM Program – an IBM Program licensed under a separate IBM license agreement (e.g., IBM Program License Agreement (IPLA).
Product: A Machine or a Program.
Program ("Program" or "Licensed Program"): is the following, including the original, any portion thereof, and all whole or partial copies:
a. one or more sequences of instructions suitable for processing by a computer;
b. components;
c. related licensed materials such as publications and other documentation,
d. audio-visual content (such as images, text, recordings, or pictures) defined within or generated by the execution of, such sequence(s) of instructions; and
e. control data (such as control blocks, event logs, configuration files) defined within or generated by the execution of such sequence(s) of instructions. Control data includes without limitation data that is designed to (i) manage or limit the operation of programs, or (ii) help monitor, record, manage, or limit the consumption of software or hardware resources, including, without limitation, data used in IBM’s implementation of Technological Measures.
The term Program includes an ICA Program, Other IBM Program, or Non-IBM Program and any fix, patch or replacement that IBM may provide for a Program. The term does not include Machine Code, Existing Works licensed under a Service Agreement (SIN 132-51) or under their own license terms or agreements.


Types of Programs:
ICA MLC Programs: those MLC Programs licensed under the ICA (System z MLC software), see SIN 132-33 terms.
ICA MLC Programs are perpetual licenses only to the extent that the government pays the monthly/annual license charges.
Other IBM Program: is an IBM Program licensed under the terms of IBM Program License Agreement (IPLA), see SIN 132-33 terms.
Service: performance of a task, assistance, support, or access to a resource (such as information database) that IBM makes available to the Government.
Specifications: information specific to a Product. IBM Machine Specifications are in a document entitled Official Published Specifications. ICA Programs Specifications are in a document entitled Licensed Program Specifications.
Specified Operating Environment: the Machines and Programs with which an ICA Program is designed to operate, as described in its Licensed Program Specifications.


Transaction Document Documents used to confirm the specific details of the transaction. Examples of these documents include, but are not limited to, purchase order, delivery order, exhibits, change authorizations (to an existing Service statement of work), and statements of work (outlines scope of Services, responsibilities, deliverables, completion criteria).
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CHAPTER 5. SPECIAL ITEM 132-33: PERPETUAL SOFTWARE LICENSE


TERMS AND CONDITIONS
Note: These terms and conditions are applicable to the licensing of IBM licensed programs, and are in addition to those described in Chapter 1, General Information.
During the contract period, International Business Machines Corporation (IBM) and the Government agree that the following terms and conditions will apply to any order for IBM licensed programs that is placed by the Government under this Special Item. The term "Government" shall mean all Federal agencies (as defined in Paragraph (b) of 40 USC 472), the Senate, the House of Representatives, the Architect of the Capitol, and the Government of the District of Columbia, all of which are hereinafter referred to as the Government. The offerings under this Special Item 132-33 will be available to the Government within the United States, the District of Columbia and Puerto Rico. IBM will deliver products and perform services to overseas U.S. Government locations which are in support of national or mutual defense operations (including U.S. Embassies), and to locations which support the national interest of the United States.
SOFTWARE MAINTENANCE
a. Software maintenance as it is defined: (select software maintenance type) :
 	X	1. Software Maintenance as a Product (SIN 132-32 or SIN 132-33)
Software maintenance as a product includes the publishing of bug/defect fixes via patches and updates/upgrades in function and technology to maintain the operability and usability of the software product. It may also include other no charge support that are included in the purchase price of the product in the commercial marketplace. No charge support includes items such as user blogs, discussion forums, on-line help libraries and FAQs (Frequently Asked Questions), hosted chat rooms, and limited telephone, email and/or web-based general technical support for user’s self diagnostics.
Software maintenance as a product does NOT include the creation, design, implementation, integration, etc. of a software package. These examples are considered software maintenance as a service.
Software Maintenance as a product is billed at the time of purchase
 		2. Software Maintenance as a Service (SIN 132-34)
Software maintenance as a service creates, designs, implements, and/or integrates customized changes to software that solve one or more problems and is not included with the price of the software. Software maintenance as a service includes person-to-person communications regardless of the medium used to communicate: telephone support, on-line technical support, customized support,
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and/or technical expertise which are charged commercially. Software maintenance as a service is billed arrears in accordance with 31 U.S.C. 3324.
b. Invoices for maintenance service shall be submitted by the Contractor on a quarterly or monthly basis, after the completion of such period. Maintenance charges must be paid in arrears (31 U.S.C. 3324). PROMPT PAYMENT DISCOUNT, IF APPLICABLE, SHALL BE SHOWN ON THE INVOICE


5.1 INSPECTION/ACCEPTANCE
The Contractor shall only tender for acceptance those items that conform to the requirements of this contract. The ordering activity reserves the right to inspect or test any software that has been tendered for acceptance. The ordering activity may require repair or replacement of nonconforming software at no increase in contract price. The ordering activity must exercise its post-acceptance rights as defined in IBM’s license terms (1) within a reasonable time after the defect was discovered or should have been discovered; and (2) before any substantial change occurs in the condition of the software, unless the change is due to the defect in the software.
Acceptance – see IBM’s ICA and IPLA license terms for the definition of Acceptance.


5.2 GUARANTEE/WARRANTY
IBM’ standard commercial guarantee/warranty is specified in the terms and conditions of the ICA and IPLA license terms stated elsewhere in this chapter.
IBM’s Limitation of Liability is as specified in Chapter 1 of the GSA Schedule.


5.3 TECHNICAL SERVICES
IBM provides technical support for software licenses as specified herein under the ICA and IPLA license terms.


5.4 SOFTWARE MAINTENANCE
IBM’s Software maintenance terms are provided herein under the Acquisition of Software Maintenance (Item 5.15.12) and Passport Advantage terms (Appendix S).


5.5 UTILIZATION LIMITATIONS
a. Software acquisition is limited to commercial computer software defined in FAR Part 2.101.
b. When acquired by the ordering activity, commercial computer software and related documentation so legend shall be subject to the following:


1. Title to and ownership of the software and documentation shall remain with the Contractor, unless otherwise specified.
2. Software licenses are by site and by ordering activity.  An ordering activity is defined as a cabinet level or independent ordering activity. To the extent the use of the software Program is in accordance with the level of authorization obtained for the Program, the software may be used by any subdivision of the ordering activity (service, bureau, division, command, etc.) that has access to the site where the software resides, even if the subdivision did not participate in the acquisition of the software. Further, the software may be used on a sharing basis where multiple agencies have joint projects that can be satisfied by the use of the software placed at one ordering activity's site. This would allow other agencies access to one ordering activity's database. For ordering activity public domain databases, user agencies and third parties may use the computer program to enter, retrieve, analyze and present data. The user ordering activity will take appropriate action by instruction, agreement, or otherwise, to protect the Contractor's proprietary property with any third parties that are permitted access to the computer programs and documentation in connection with the user ordering activity's permitted use of the computer programs and documentation. For purposes of this section, all such permitted third parties shall be deemed agents of the user ordering activity.
3. Except as is provided in paragraph 8.b(2) above, the ordering activity shall not provide or otherwise make available the software or documentation, or any portion thereof, in any form, to any third party without the prior written approval of the Contractor. Third parties do not include prime Contractors, subcontractors and agents of the ordering activity who have the ordering activity's permission to use the licensed software and documentation at the facility, and who have agreed to use the licensed software and documentation only in accordance with these restrictions. This provision does not limit the right of the ordering activity to use software, documentation, or information therein, which the ordering activity may already have or obtains without restrictions.
4. (4) The ordering activity shall have the right to use the computer software and documentation with the computer for which it is acquired at any other facility to which that computer may be transferred, or in cases of disaster recovery, the ordering activity has the right to transfer the software to another site if the ordering activity site for which it is acquired is deemed to be unsafe for ordering activity personnel; to use the computer software and documentation with a backup computer when the primary computer is inoperative, for a temporary period of time; to copy computer programs for safekeeping (archives) or backup purposes; with IBM’s written consent, to transfer a copy of the software to another site for purposes of benchmarking new hardware and/or software; and to modify the software and documentation or combine it with other software, provided that the unmodified portions shall remain subject to these restrictions.
5. Commercial Computer Software" may be marked with the Contractor's standard commercial restricted rights legend, but the schedule contract and schedule pricelist, including this clause, "Utilization Limitations" are the only governing terms and conditions, and shall take precedence and supersede any different or additional terms and conditions included in the standard commercial legend.


5.6 SOFTWARE CONVERSIONS - (132-32 AND 132-33)
As a general rule, IBM does not offer full monetary credit to the Government when conversion from one version of the software to another which is made as the result of a change in operating system, or from one computer system to another; however, IBM offering for the Acquisition of Software Maintenance or Passport Advantage includes terms on version updates for IPLA Licensed Programs. In addition, IBM has a software migration plan for its ICA Program Licensed products which is available under the terms of Single Version Charging. Such terms are stated elsewhere in this Chapter.


5.7 DESCRIPTIONS AND EQUIPMENT COMPATIBILITY
IBM provides a list of software products and their description in this pricelist. Additional details regarding the IBM software products can be found on IBM’s internet site: www.ibm.com.


5.8 GENERAL INFORMATION
Under these terms and conditions, IBM will (1) furnish licensed programs to the Government,
(2) furnish materials in support of such licensed programs, and (3) provide program services (offerings), as described herein. The Government agrees with respect to the licensed programs to accept the responsibility for (1) their selection to achieve the Government's intended results, (2) their installation, (3) their use, and (4) the results obtained there from. The Government also has the responsibility for the selection and use of, and results obtained from, any other programs, programming equipment, or services used with the licensed programs.
None of the licenses granted hereunder nor any of the licensed programs or copies thereof may be sub-licensed, assigned, or transferred between agencies or departments, including military departments without the prior written consent IBM. Any attempt to sub-license, assign, or transfer any of the rights, duties, or obligations under this Special Item 132-33 is void.
IBM is not responsible for failure to fulfill its obligations under this Special Item due to causes beyond its control.
The Government agrees that all of the terms and conditions of this Special Item applicable to restricted materials shall be applicable to materials, regardless of form, labeled "Restricted Materials of IBM" when distributed to the Government.


EUROPEAN UNION GENERAL DATA PROTECTION REGULATION (GDPR)

The European Union passed the General Data Protection Regulation (EU/2016/679) (GDPR), effective 25 May 2018. The GDPR is designed to ensure a consistent level of protection of the rights and freedoms of natural persons with regard to the processing of their data and to establish one set of data protection rules for Personal Data. IBM is committed to GDPR readiness.

Regarding GDPR, you represent as follows:


a. Either you do not require IBM to process Personal Data within the meaning of GDPR (e.g., because no processing of Personal Data occurs in the European Union (EU); no monitoring of Personal behavior takes place in EU; or your activities are otherwise exempt from GDPR); and you will communicate to IBM in writing, without undue delay, any anticipated change affecting this representation, or
b. You agree to IBM's Data Processing Addendum at http://ibm.com/dpa (DPA) and applicable DPA Exhibit, which apply and supplement the contract. Please contact your IBM representative for the applicable Data Processing Exhibit.



5.9 ORDERS
Software Acquisition is limited to commercial computer software defined in FAR Part 2.101.
Each order shall list the licensed program(s), feature(s), and/or material(s), and shall show the type and serial of the designated machine(s) on which each program and/or material are to be used, and the location of such machines. The Customer Requested Arrival Date shall be written into the order and the order shall be forwarded to IBM. In the event that IBM can't meet the Customer Requested Arrival Date, IBM shall notify the Government within 30 calendar days from the date of the certified mail receipt or the order receipt date of the Calculated Arrival Date which it can meet. Otherwise, the Customer Requested Arrival Date automatically becomes the Calculated Arrival Date.


5.10 RISK OF LOSS
If licensed programs in a tangible form are lost or damaged during shipment from IBM, IBM will replace such licensed programs and program storage media at no additional charge to the Government.
If licensed programs are lost or damaged while in the possession of the Government, IBM will replace such licensed programs at the then current commercial charges, if any, for processing, distribution, and/or program storage media. Such charges will be outside the scope of this Contract.


5.11 COMPLIANCE VERIFICATION
Upon reasonable notice, IBM may verify the Government’s compliance with License terms at all sites and for all environments in which the Government uses (for any purpose) Programs subject to the License Terms, and the data and other information affecting the calculation of charges provided under any order. Such verification will be conducted in a manner that minimizes disruption to the Government and may be conducted on the Government’s premise, during normal business hours. The Government agrees to i) provide records, system tools outputs, and other electronic or hard copy system information reasonably necessary for such verification.


IBM’s right to verify Government’s usage data and other information affecting the calculation of charges also includes the right to verify Government’s compliance with terms of the ICA License Terms (including applicable Attachments, Addendums, and Transaction Documents). IBM may use an independent auditor to assist with such verification, provided IBM has a written confidentiality agreement in place with such auditor. Government agrees to create, retain, and provide to IBM and its auditors written records, system tools outputs, and other system information sufficient to provide auditable verification that Government’s use, installation and running or executing IBM Programs complies with the terms of the Government’s Agreement, including IBM’s applicable licensing and pricing qualification terms. IBM agrees to use personnel with appropriate security clearances when required. IBM will notify the Government in writing if any such verification indicates that the Government is not in compliance with the terms of the Agreement. IBM will invoice Client for any additional charges to which Client become obligated as determined by an audit. The provisions in this paragraph shall remain in effect during the term of this Agreement and for a reasonable time thereafter to confirm deployment and use of the Licensed Programs during the term of this Agreement.


5.11.1 CIRCUMVENTION OF TECHNOLOGICAL MEASURES
The Government will not directly or indirectly, by or through any means, (i) Circumvent or attempt to Circumvent any Technological Measures in an IBM Product or use a third party product to do so, or (ii) in any way access, or attempt to access or use, Unauthorized Built-in Capacity.

5.12 CHARGES, INVOICES, AND PAYMENTS
The charges applicable to each licensed program may be a one-time charge, an upgrade charge, a periodic charge and any initial or process charge.
One-time and recurring charges may be based on measurements of actual or authorized use (for example, number of users or processor size). The Government agrees to provide actual usage data if IBM specifies. If the Government changes its environment such that it impacts use charges (for example. change to processor size or configuration for Programs), the Government agrees to promptly notify IBM and provide a modification for any applicable charges. IBM does not give credits or refunds for charges already due or paid. In the event that IBM changes the basis of measurement, its terms for changing charges will apply.
Initial License Charge (ILC):
In addition to some programs which have a monthly license charge, an ILC charge will apply. The ILC is billed along with the first MLC invoice (see Periodic Charges below).
One time Charges (OTC):
For new program license orders, in the event a price increase occurs from the date of signature on the delivery order to the date of receipt by IBM, IBM will honor the lower price of the order if received within the validity date on the proposal quote or if the order was received within 15 days of the signature date on the delivery order. Should the order be received after the validity


date of the proposal or the 15 day period, a new or modified order will be required that reflects the current catalog price. IBM will invoice the Government for OTC software products upon shipment.
Periodic Charges:
System z Platform Programs:
Recurring charges for System z platform programs, which may be monthly license charges (MLC) or annual license charges (ALC), will be calculated in full calendar month increments.
For new installations and product alterations (other than discontinuances) occurring on the first of a month, charges will begin immediately.
For new installation and products alterations occurring after the first day of the month, charges will begin the first day of the month after installation.
Products discontinued the first of a month or during a month will be charged through to the end of the month.
NON System z Platform Programs:
Other platform programs with recurring charges (MLC or ALC charges) will begin billing upon the Date of Installation. If applicable, charges will be prorated based on a thirty (30) day month.
All Platform Programs:
Charges for renewal(s) of licensed programs which have been withdrawn from marketing are specified in this price list.
Charges will be invoiced at the end of the period for which the charges accrue.
For new program license orders, in the event a price increase occurs from the date of signature on the delivery order to the date of receipt by IBM, the periodic charge shall be the charge in effect upon the Date of Installation.
Primary License Charge (PLC):
A Primary License Charge applies to programs which are billed as an Annual License Charge. The PLC is billed as a one time charge upon the Date of Installation of the licensed program.
Program Upgrade Charge:
For selected licensed programs, IBM may designate a replacement program which is normally a new version of an existing program. If the product was offered as OTC, the replacement version may be offered for a Program Upgrade Charge, which is a one-time charge that is less than the full OTC amount.
The Government may qualify for the Program Upgrade Charge, if the prior version of the licensed program is discontinued upon installation of the new version.
Process Charge:
A process charge is usually a distribution charge or media charge for machine-readable materials.


Charges will be due upon receipt by the Government of the licensed programs to which such charges apply and are not refundable.
Payment:
Per FAR 52.212-4 payment is due in accordance with the Prompt Payment Act.
In the event that the Government is of the opinion that any charges or credits on an invoice are not billed properly, every effort should be made to promptly pay the portion of the invoice not in question and give detailed written notice to IBM concerning the items in question.


5.13 CROSS FISCAL YEAR FUNDING
IBM will accept orders which cross fiscal years provided the ordering agency's specific appropriation authority provides for funds in excess of a 12 month (fiscal year) period. The Government's purchase order shall specify the availability of funds and the period for which funds are available.


5.14 LICENSE AGREEMENT FOR ICA PROGRAMS (SYSTEM Z MLC PROGRAMS)
Upon acceptance of a Client order, IBM grants a non-exclusive, non-transferable license to use the MLC Program (Program). The Client customer is not authorized to transfer the ICA Programs, unless authorized by IBM. The MLC Programs are owned by International Business Machines Corporation, one of its subsidiaries, or a third party and are copyrighted and licensed (not sold).


5.14.1 DEFINITIONS
Designated Machine – a Machine or non-IBM machines specified in the “Mainframe Exhibits” at http://www.ibm.com/systems/z/resources/swprice/reference/exhibits/hardware.html and available upon request.

Program Services -- defect correction information, restrictions, or bypasses that IBM provides for an MLC Program.

Specified Operating Environment – the Machines, non-IBM Machines, Programs and non- IBM programs with which an MLC Program is designed to operate, as specified in the MLC Program’s “Licensed Program Specifications” document (LPS).


LICENSE FOR MLC PROGRAM


5.14.1 AUTHORIZED USE
Under each license, IBM authorizes the Client to:
a. run or execute the MLC Program only on the Designated Machine as specified by the Client to IBM under the terms 5.14.2 below.
b. use the MLC Program to the extent of authorizations the Client has obtained
c. solely in support of the level of use authorized by IBM, make and install copies of the MLC Program, on the following: (i) the Designated Machine, and (ii) on an additional Designated Machine, for backup purposes, if the MLC Program is not performing productive work (including, without limitation, production, development, test, program maintenance, mirroring, etc.) on such additional Designated Machine; provided that the Client reproduces the copyright notices and any other legends of ownership on each copy or partial copy, and
d. use any portion of the MLC Program IBM (1) provides in source form, or (2) marks restricted (for example, marked "Restricted Materials of IBM") only to --
1. resolve problems related to the use of the Program, and
2. modify the MLC Program so that, while not otherwise violating the terms herein, it will work together with other products.


5.14.2 CLIENT'S ADDITIONAL OBLIGATIONS For each MLC Program, the Client agrees to:
a. provide IBM with the type/model and serial number of the Designated Machine, and provide
advance written notice and the effective date of any change from one Designated Machine to another Designated Machine;
b. comply with any additional or different terms in its Licensed Program Specifications or another Attachment, Transaction Document may contain, including other offerings stated herein;
c. ensure that anyone who uses the Program (accessed either locally or remotely) does so only for the Client's authorized use and complies with terms regarding MLC Programs; and
d. maintain a record of all copies and provide it to IBM at its request.


5.14.3 ACTIONS THE CLIENT MAY NOT TAKE
For each MLC Program, the Client agrees not to:
A. modify the MLC Program except as IBM expressly allows, as stated in these terms;


B. sublicense, assign, rent, or lease the MLC Program or transfer it to any third party or between agencies or departments including military departments; or
C. Reverse assemble, reverse compile, otherwise translate, or reverse engineer the MLC Program unless expressly permitted by applicable law without the possibility of contractual waiver.


5.14.4 DATE OF INSTALLATION
For a Program:
A. basic license: The second business day after the Program's standard transit allowance period,
B. copy, the date specified in a Transaction Document (IBM proposal/quote), on which IBM authorizes the Client to make a copy of the Program; and
C. chargeable component (also called a feature), the date the Client uses the chargeable component or a copy. The Client agrees to notify IBM of a chargeable component’s Date of Installation.


5.14.5 ACCEPTANCE
A. On the second business day after the Program's standard transit allowance period, or receipt of the Program, if earlier.
B. For process charges, the date the materials for which the process charges apply are received by the Client.
Notwithstanding anything herein to the contrary, the parties agree as follows:
(i) the ordering activity may negotiate an extension regarding the time of acceptance before issuing a delivery order; and (ii) the parties may mutually agree on the acceptance period for overseas orders.


5.14.6 WARRANTY
IBM warrants that each MLC Program, which is designated in the Price List as warranted, when used in the Specified Operating Environment, will conform to its Specifications. During the warranty period, IBM provides defect-related Program Services without charge. Program Services are available for a warranted MLC Program for at least one year following its general availability. The warranty period for an MLC Program expires when its Program Services are no longer available.
EXTENT OF WARRANTY/ITEMS NOT COVERED BY WARRANTY
The warranties stated herein will not apply to the extent there has been misuse (including, but not limited to, use of any Unauthorized Built-in Capacity or Circumvention of Technological Measures), accident, modification, unsuitable physical or operating environment, operation in
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other than the Specified Operating Environment, improper maintenance by the Client or a third party, or failure or damage caused by a product for which IBM is not responsible
THESE WARRANTIES ARE YOUR EXCLUSIVE WARRANTIES AND REPLACE ALL OTHER WARRANTIES OR CONDITIONS, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.
IBM does not warrant uninterrupted or error-free operation of a Product or Service or warrant that all defects will be corrected.
IBM’s Warranty for MLC Programs does not extend to an MLC Program that is run or executed on other than a Designated Machine.
Unless specified in an Attachment or Transaction Document, IBM provides Project Materials and non-IBM products (including those provided with, or installed on, an IBM Machine at the Client’s request), and non-IBM Services, without warranties of any kind. However, non-IBM manufacturers, developers, suppliers, or publishers may provide their own warranties to you. Warranties, if any, for Other IBM Programs and Non-IBM Programs may be found in their license agreements.


5.14.6.1 REMEDIES
If an MLC Program does not function as warranted during the first year after the Client obtains its license, and IBM is unable to make it do so, the Client may return the MLC Program the charges the Client paid for the license will be refunded. To be eligible, the Client must have obtained its license while Program Services (regardless of the remaining duration) were available for the Program. Additional terms regarding Program Services are elsewhere in this section.


5.14.7 DISTRIBUTED SYSTEM LICENSE OPTION
A. For MLC Programs announced by IBM as eligible for the Distributed System License Option, the Client may make a copy under a Distributed System License Option (called a "DSLO" copy). IBM charges less for a DSLO Copy license than for the standard license . In return for the lesser charge, Client agrees to do the following while licensed under this option:
1. have a basic license for the MLC Program( Basic License)
2. provide problem documentation and receive Program Services (if any) only through the location of the Basic License; and
3. distribute to, and install on, the DSLO Copy;s Designated Machine any release, correction or bypass provided by IBM to the Basic License.
B. Unless the Client designates another Basic License, notice of discontinuance of a Basic License shall be notice of discontinuance of all DSLO Copy’s for that Basic License.


5.14.8 LICENSE TERMINATION
The Client may terminate the license for an MLC Program at any time by providing IBM at least one month’s written notice.
If an MLC Program license is terminated, the Client’s authorization to use the MLC Program is also terminated. The Client agrees to promptly destroy all copies of the Program. For each MLC Program license that the Client acquired for a one-time charge, a replacement license may be acquired for an upgrade charge, if available. When the Client obtains a license for such replacement MLC Program, the license of the replaced MLC Program is terminated when charges become due, unless IBM specifies otherwise.
Any violation of the terms concerning a Software License shall be handled in accordance with the Contract’s Disputes Act and the rights provided to the vendor under the Act.
Notice should also be provided for a discontinuance which occurs at the end of the fiscal year, but failure to give notice shall not be deemed as obligating the succeeding fiscal year's funds. All orders automatically terminate on September 30. A renewal of an order beginning the new fiscal year or contract term is required if the license is to be continued.


5.14.9 CHARGES
Each MLC Program has a monthly recurring charge specified in a Transaction Document. Client incurs and Initial Charge for an MLC Program upon its Date of Installation. See section 5.12 above for definitions and additional terms.


5.14.10 PROGRAM SERVICES
Program Services are defect correction information, restrictions, or bypasses that are available only (a) for the unmodified portion of the current release of a warranted MLC Program, and (b) for at least one year following the MLC Program’s general availability. If IBM can reproduce the Client’s reported problem in the Specified Operating Environment, IBM will issue Program Services (i) on an on-going basis (with at least six months' written notice before IBM terminates Program Services, (ii) until the date IBM specifies in an announcement letter , or (iii) for a period IBM specifies in an announcement letter.


5.15 IBM PROGRAM LICENSE AGREEMENT (IPLA)
LICENSED DETAILS FOR "OTHER IBM PROGRAMS" (i.e. OTC SOFTWARE, DISTRIBUTED SOFTWARE)
The license details below are for software products within IBM's Schedule that are Non-System z MLC programs.  The Government agrees to the terms and conditions by issuing IBM a delivery order or contract incorporating IBM’s terms and conditions by reference. By downloading, installing, copying, accessing, or using the Program, the Government (Licensee) agrees to the terms stated in the IPLA Agreement .


[bookmark: _TOC_250021]Definitions
“Authorized Use” – the specified level at which the Government is authorized to execute or run the Program. That level may be measured by number of users, millions of service units (“MSUs”), Processor Value Units (“PVUs”), or other level of use specified by IBM.
“IBM” - International Business Machines Corporation or one of its subsidiaries.
“License Information” (“LI”) – a document that provides information and any additional terms specific to a Program. The Program’s LI is available at http://www.ibm.com/software/sla.  The LI can also be found in the Program’s directory, by the use of a system command, or as a booklet included with the Program.
“Program” – the following, including the original and all whole or partial copies; 1) machine- readable instructions and data, 2) components, files, and modules, 3) audio-visual content (such as images, text, recordings, or pictures), and 4) related licensed materials (such as keys, and documentation).
“Proof of Entitlement” – evidence of the Licensee’s Authorized Use. The PoE is also evidence of Licensee’s eligibility for warranty, future update prices, if any, and potential special or promotional opportunities. If IBM does not provide the Licensee with a PoE, then IBM may accept as the PoE the original paid sales receipt or other sales record from the party (either IBM or its reseller) from whom Licensee obtained the Program, provided that it specifies the Program name and Authorized Use obtained.
“Warranty Period” – one year, starting on the date the original Licensee is granted the license.
Agreement Structure
The IPLA consists of the terms and conditions as stated herein, the General terms of Chapter 1 of this Contract, the LI, and the PoE and is the complete agreement between the Government and IBM regarding the use of the Program. It replaces any prior oral or written communication between the Government and IBM concerning the Government’s use of the Program. The terms of the LI may replace or modify sections of this IPLA.  It is anticipated that changes to the LI and other IBM policies will not result in terms inconsistent with Federal law. If the terms of the LI replace or modify terms of this IPLA, the Government has a right to review any additional or different terms before acceptance.
Acceptance
The Government's acceptance of a Program is the earlier of the second business day after the Program's standard transit allowance period, or receipt of the Program, or when IBM provides the Government authorization to download the product via the Proof of Entitlement.
Notwithstanding anything herein to the contrary, the parties agree as follows:
(i) the ordering activity may negotiate an extension regarding the time of acceptance before issuing a delivery order; and (ii) the parties may mutually agree on the acceptance period for overseas orders.


EUROPEAN UNION GENERAL DATA PROTECTION REGULATION (GDPR)

The European Union passed the General Data Protection Regulation (EU/2016/679) (GDPR), effective 25 May 2018. The GDPR is designed to ensure a consistent level of protection of the rights and freedoms of natural persons with regard to the processing of their data and to establish one set of data protection rules for Personal Data. IBM is committed to GDPR readiness.

Regarding GDPR, you represent as follows:

a. Either you do not require IBM to process Personal Data within the meaning of GDPR (e.g., because no processing of Personal Data occurs in the European Union (EU); no monitoring of Personal behavior takes place in EU; or your activities are otherwise exempt from GDPR); and you will communicate to IBM in writing, without undue delay, any anticipated change affecting this representation, or
b. You agree to IBM's Data Processing Addendum at http://ibm.com/dpa (DPA) and applicable DPA Exhibit, which apply and supplement the contract. Please contact your IBM representative for the applicable Data Processing Exhibit.



5.15.1 LICENSE GRANT
The Program is owned by IBM or an IBM supplier, and is copyrighted and licensed, not sold.
Use of the Program:
IBM grants to the Government a nonexclusive license to:
1) Use the Program up to the Authorized Use specified in the PoE,
2) Make and install copies to support such Authorized Use, and
3) Make a backup copy, all provided that:
a. The Government has lawfully obtained the Program and complies with the terms of this Agreement;
b. the backup copy does not execute unless the backed-up Program cannot execute;
c. the Government reproduces all copyright notices and other legends of ownership on each copy, or partial copy of the Program.
d. The Government ensures that anyone who uses the Program (accessed either locally or remotely) does so only on the Government’s behalf and complies with the terms stated herein.
e. The Government does not 1) use, copy, modify, or distribute the Program except as expressly permitted in this IPLA Agreement; 2) reverse assemble, reverse compile, or otherwise translate, or reverse engineer the Program except as expressly permitted by law without the possibility of contractual waiver, 3) use any of the Program’s components,


files, modules, audio-visual content, or related licensed materials separately from that Program; or 4) sublicense, rent, or lease the Program and
f. if the Government obtains this Program as a Supporting Program, Government uses this Program only to support the Principal Program and subject to any limitations in the license to the Principal Program, or if Government obtains this Program as Principal Program, Government uses all Supporting Programs only to support this Program, and subject to any limitations in this IPLA Agreement. For purposes of this Item f. a “Supporting Program” is a Program that is part of another IBM Program (“Principal Program”) and identified as a Supporting Program in the Principal Program’s LI. (To obtain a separate license to a Supporting Program without these restrictions, the Government should contact IBM or the party from whom the Government obtained the Supporting Program.)
This license applies to each copy of the Program that the Government makes.
Program Transfer
The Government may transfer a Program and all the Government's license rights and obligations to another party only if that party agrees to the terms of the IPLA. If the license is terminated for any reason by either party, the Government is prohibited from transferring the Program to another party. When the Government transfers the Program, it must also transfer a copy of the IPLA terms and conditions including the LI, and the Proof of Entitlement for the Program. The Government may not transfer a portion of 1) the Program or 2) the Program’s Authorized Use.
Immediately after the transfer, the current Government’s license terminates.
Limitation of Liability
See the Limitation of Liability terms in Chapter 1 of this Schedule.


5.15.2 TRADE-UPS, UPDATES, FIXES, AND PATCHES
5.15.2.a Trade-ups
It the Program is replaced by a trade-up Program, the replaced Program’s license is promptly terminated.
5.15.2.b Updates, Fixes, and Patches
When the Government receives an update, fix, or patch to a Program, the Government has a right to review any additional or different terms that are applicable before accepting such update, fix, or patch that are specified in its LI. If no additional or different terms are provided, then the update, fix, or patch is subject solely to the terms stated herein for the IPLA Agreement. If the Program is replaced by an update, the Government agrees to promptly discontinue use of the replaced Program.


5.15.3 FIXED TERMS LICENSES
If IBM licenses the Program for a fixed term, the Government’s license is terminated at the end of the fixed term unless the Government provides a funded delivery order to renew it.


5.15.4 MONEY-BACK GUARANTEE
If the Government is dissatisfied with the Program for any reason and is the original Licensee, the Government may terminate the license and obtain a refund of the amount the Government paid for the Program, provided the Government returns the Program and PoE to IBM or the party from who the Government obtained it within 30 days of the date the PoE was issued to the Government. If the license is for a fixed term that is subject to renewal, then the Government may obtain a refund only if the Program and its PoE are returned within the first 30 days of the initial term.  If the Government downloaded the Program, the Government should contact IBM or the party from who the Program was acquired, for instructions on how to obtain the refund.


5.15.5 WARRANTY
Limited Warranty
IBM warrants that the Program when used in its specified operating environment will conform to its specifications. The Program’s specifications, and specified operating environment information, can be found in documentation accompanying the Program (such as a read-me file) or other information published by IBM (such as an announcement letter).
The warranty applies only to the unmodified portion of the Program. IBM does not warrant uninterrupted or error-free operation of the Program or that IBM will correct all Program defects. The Government is responsible for the results obtained from the use of the Program.
During the Warranty Period IBM provides the Government with access to IBM databases containing information on known Program defects, defect corrections, restrictions, and bypasses at no additional charge. Consult the IBM Software Support Handbook for further information at http://www.ibm.com/software/support.
If the Program does not function as warranted during the Warranty Period and the problem cannot be resolved with information available in the IBM databases, the Government may return the Program and its POE to IBM, or the party from who the Government obtained the Program (e.g., IBM or its reseller), and receive a refund of the amount the Government paid. After returning the Program, the Government’s license terminates. If the Government downloaded the Program, the Government should contact IBM, or the party from whom the Program was obtained, for instructions on how to obtain the refund.
Exclusions
THESE WARRANTIES ARE THE GOVERNMENT'S EXCLUSIVE WARRANTIES AND REPLACE ALL OTHER WARRANTIES OR CONDITIONS, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OR


CONDITIONS OF MERCHANTABILITY, SATISFACTORY QUALITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE, AND ANY WARRANTY OR CONDITION OF NON-INFRINGEMENT.
THE WARRANTIES IN THIS SECTION (WARRANTY AND EXCLUSIONS) ARE PROVIDED SOLELY BY IBM. THE DISCLAIMERS IN THE SECTION EXCLUSIONS, HOWEVER, ALSO APPLY TO IBM’S SUPPLIERS OF THIRD PARTY CODE. THOSE SUPPLIERS PROVIDE SUCH CODE WITHOUT WARRANTIES OR CONDITIONS OF ANY KIND. THIS PARAGRAPH DOES NOT NULLIFY IBM’S WARRANTY OBLIGATIONS UNDER THIS IPLA AGREEMENT.


5.15.6 LICENSEE DATA AND DATABASES
To assist the Government in isolating the cause of a problem with the Program, IBM may request that the Government 1) allow IBM to remotely access the Government’s system or 2) send the Government’s information or system data to IBM. However, IBM is not obligated to provide such assistance unless, IBM and the Government enter a separate written agreement under which IBM agrees to provide to the Government that type of technical support which is beyond IBM’s warranty obligations in this IPLA Agreement. In any event, IBM uses information about errors and problems to improve its products and services, and assist with its provision of related support offerings.  For these purposes, IBM may use IBM entities and subcontractors (including in one or more countries other than the one in which Licensee is located), and Licensee authorizes IBM to do so.
The Government remains responsible for 1) any data and the content of any database the Government makes available to IBM, 2) the selection and implementation of procedures and controls regarding access, security, encryption, use, and transmission of data (including any personally-identifiable data), and 3) backup and recovery of any database and any stored data. The Government will not send or provide IBM access to any personally-identifiable information, whether in data or any other form. IBM will not be responsible for any cost that may incur relating to any such information mistakenly provided to IBM or the loss or disclosure of such information by IBM, including those arising out of any third party claims.


5.15.7 COMPLIANCE VERIFICATION
For purposes of this Section, "IPLA Program Terms" means 1) this Agreement and applicable amendments and transaction documents provided by IBM, and 2) IBM software policies that may be found at the IBM Software Policy website (www.ibm.com/softwarepolicies/ ), including but not limited to those policies concerning backup, sub-capacity pricing, and migration.
The rights and obligations set forth in this Section remain in effect during the period the Program is licensed to Licensee, and for two years thereafter.
Verification Process


Licensee agrees to create, retain, and provide to IBM and its auditors accurate written records, system tool outputs, and other system information sufficient to provide auditable verification that Licensee’s use of all Programs is in compliance with the IPLA Program Terms, including, without limitation, all of IBM’s applicable licensing and pricing qualification terms. Licensee is responsible for 1) ensuring that it does not exceed its Authorized Use, and 2) remaining in compliance with IPLA Program Terms.
Upon reasonable notice, IBM may verify Licensee’s compliance with IPLA Program Terms at all sites and for all environments in which Licensee uses (for any purpose) Programs subject to IPLA Program Terms. Such verification will be conducted in a manner that minimizes disruption to Licensee’s business, and may be conducted on Licensee’s premises, during normal business hours. IBM may use an independent auditor to assist with such verification, provided IBM has a written confidentiality agreement in place with such auditor.
Resolution
IBM will notify Licensee in writing if any such verification indicates that Licensee has used any Program in excess of its Authorized Use or is otherwise not in compliance with the IPLA Program Terms. Subject to the terms of the Contract Disputes Act (if applicable), FAR Part 33 (if applicable), and 28 U.S.C. § 1498, IBM will invoice for 1) any such excess use, 2) support for such excess use for the lesser of the duration of such excess use or two years, and
3) any additional charges and other liabilities determined as a result of such verification.





5.15.8 THIRD PARTY NOTICES
The Program may include third party code that IBM, not the third party, licenses to the Government under this IPLA Agreement. Notices, if any, for the third party code (“Third Party Notices”) are included for the Government’s information only. These notices can be found in the Program’s NOTICES file(s). Information on how to obtain source code for certain third party code can be found in the Third Party Notices. If in the Third Party Notices IBM identifies third party code as “Modifiable Third Party Code”, IBM authorizes the government to 1) modify the Modifiable Third Party Code and 2) reverse engineer the Program modules that directly interface with the Modifiable Third Party Code provided that it is only for the purpose of debugging the Government’s modifications to such third party code. IBM’s service and support obligations, if any, apply only to the unmodified Program.


5.15.9 CHARGES
The amount payable for a Program license is a one-time charge. Charges are based on Authorized Use obtained which is specified in the POE. If the Government wishes to increase its Authorized Use, the Government must issue IBM a Delivery Order for the additional charges, as applicable charges. IBM does not give refunds or credits for charges already due or paid.


5.15.10 TERMINATION
Upon termination of the license, the Government must destroy all copies of the Program. Any terms of this IPLA that by their nature extend beyond the termination of the Program remain in effect until fulfilled and apply to both party’s respective successors and assignees.
Any violation of the terms of this IPLA shall be handled in accordance with the Contract’s Disputes Act and the rights provided to the vendor under the Act.



5.15.11 GENERAL
Neither party is relying on any representation not specified in this IPLA Agreement, including but not limited to any representation concerning: 1) the performance or function of the Program, other than as expressly warranted in the Warranty section above; 2) the experiences or recommendations of other parties; or 3) any results or savings that the Government may achieve.
Neither party is relying on any representation not specified in the IPLA terms, including but not limited to any representation concerning: 1)the performance or function of the Program, other than as expressly warranted per the terms above; 2) the experiences or recommendations by other parties; or 3) any results or saving that Licensee may achieve.


5.15.12 AGREEMENT FOR THE ACQUISITION OF SOFTWARE MAINTENANCE
The terms and conditions below govern the acquisition of software maintenance (SWM), which may also be referred to as subscription and support (S&S) in connection with IBM System z Programs. Software Maintenance is available when purchasing IPLA Software licenses outside of the Passport Advantage Offering. The terms of the IPLA are provided above.
The Acquisition of Software Maintenance in quantities greater than the number for which the Government is licensed does not create or imply any greater license authorization.
IBM will provide software maintenance support, as described below, for those Eligible Programs for which you are licensed and for which you acquire this Service.
Eligible Programs to which this Agreement applies are licensed under the International Program License Agreement (“IPLA”) unless otherwise specified by IBM. . Sections of the IPLA entitled “Licensee Data and Databases,” “Limitation of Liability,” "Compliance Verification," “General,” and “Geographic Scope and Governing Law,” including any associated Country-unique Terms applicable to those sections are also part of this Agreement.


1) Software Maintenance for Programs running in the System z environment or equivalent
1. Eligible Programs: Programs for which S&S is available are listed at
www-1.ibm.com/servers/eserver/zseries/library/swpriceinfo. Click on IPLA Subscription and Support Addenda


2. S&S Period: One year. When the Government orders S&S with a Program, the initial Support Period begins on the date that IBM makes the Program available to you.
3. Early Termination of an S&S Period for a Program: While the Government may terminate an S&S period, IBM does not issue credit for the unused portion of a Support Period.
4. S&S Period Adjustment: When Government acquires S&S initially or resumes it, or prior to the end of the then current S&S Period for renewals, you may request that the Support Period duration be adjusted to end at a month of Government’s choice. If Government does not choose a date, IBM will inform Government of the end date. The S&S Charge will be pro- rated accordingly.
5. S&S : During the S&S Period, for the unmodified portion of a Program, and to the extent problems can be recreated in the specified operating environment, IBM will provide the following:
a. Defect correction information, a restriction, or a bypass;
b. Program Updates: periodic releases of collections of code corrections, fixes, functional enhancements and new versions and releases to the Program and documentation; and
c. Technical Assistance: a reasonable amount of remote assistance via telephone or electronically to address suspected Program defects. Technical assistance is available from the IBM support center. Additional details regarding Technical Assistance, including IBM contact information (see Appendix C: Contact Information) are provided in the Software Support Handbook at http://www14.software.ibm.com/webapp/set2/sas/f/handbook/home.htmlS&S does not include assistance for 1) design and development of applications, 2) Customer’s use of Programs in other than their specified operating environment, or 3) failures caused by products for which IBM is not responsible for under these terms.
S&S is provided only if the Program is within its support timeframe as specified in the Software Lifecycle policy for the Program.
d. Resumption Fee: A one time charge fee to resume S&S after the Government either (a) declined S&S at the time the Government acquired the license for a Program or (b) terminated S&S. The S&S Period in such an instance begins on the date that IBM accepts the Government’s order.
e. S&S Upgrade: If the Government upgrades S&S due to an increase in the level of use of an Eligible Program, any increase to the S&S Charge will be pro-rated to the end of the current S&S Period.
Renewal: IBM will renew expiring software maintenance provided a funded delivery order is received by the end of the S&S Period. Subsequent S&S Period begins on the day following the end of the preceding S&S Period.
2) Programs running on IBM distributed platforms (e.g. IBM Power Systems, IBM System i, IBM System p, IBM System Storage or equivalent)
IBM will provide software maintenance support, as described below, for those Eligible Programs for which Government is licensed and for which you acquire this Service.
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1. Eligible Programs: Unless otherwise provided by IBM, Eligible Programs for which Software Subscription and Support is available at: www.ibm.com/servers/eserver/iseries/sftsol/subscript2.htm.
2. Initial Software Maintenance Period: The initial Software Maintenance Period begins on the date that IBM makes the Program available to the Government. If the Eligible Program is part of an IBM Software Maintenance for OS/400, i5/OS or IBM i, and selected Programs, then the Initial Software Maintenance Period duration will be adjusted so that the expiration coincides with that of the other Eligible Programs in the group. In such event, the Initial Software Maintenance Period may be less than one year.
3. Early Termination of an S&S Period for a Program: While the Government may terminate an S&S period, IBM does not issue credit for the unused portion of a Support Period.
4. Renewal: It is the Government’s responsibility to renew Software Maintenance at the end of each Software Maintenance Period. IBM will renew expiring software maintenance provided a funded delivery order purchase order or contractis received by the end of the Software Maintenance Period . Subsequent Support Periods begin on the day following the end of the preceding Support Period. If the Government does not renew Software Maintenance by the expiration date of the Software Maintenance Period but subsequently wishes to acquire Software Maintenance, a Software Maintenance After License Fee, as set forth below (Item 6), will apply.
5. Software Maintenance: During the initial Software Maintenance Period:
a. IBM makes available to the Government the most current commercially available version, release, or update to all of the Eligible Programs for which the Government acquires Software Maintenance, in the specified operation environment as make available. For Power Systems, System i, and System p Programs, the Government may obtain upgrades to any more recent commercially available version, release or update. The Government’s right to upgrade to a new version, release or update under this subsection may only be exercised during the Software Maintenance Period and expires at the end of the Period if Software Maintenance is not renewed.
b. For IBM Software Maintenance for OS/400, i5/OS and selected Programs, Customer is entitled to upgrade an Eligible Program to a specific version or release only one time per machine, notwithstanding the above.
c. IBM provides Government with technical assistance for Government’s a) routine, short duration installation and usage (how-to) questions and b) code defect related questions.
d. IBM provides assistance via telephone and, if available, electronic access, only to your information systems (IS) technical support personnel during normal business hours (normal business hours are 8 a.m. to 5 p.m. in the local time zone where you receive this Service, Monday through Friday, excluding national holidays). This assistance is not available to Government’s end users. IBM provides Severity 1 assistance 24 hours a day, every day of the year. Additional details regarding assistance including the definition of severity 1 are provided in the Software Support Handbook at www.14.software.ibm.com/webapp/set2/sas/f/handbook/home.html.


e. Software Maintenance does not include assistance for a) the design and development of applications, b) Government’s use of Eligible Programs in other than their specified operating environment, or c) failures caused by products for which IBM is not responsible under this Service.
f. Software Maintenance is only available if the Program is within its support timeframe as specified in the Software Support Lifecycle policy for the Program found at http://www-01.ibm.com/software/support/lifecycle/
6. Software Maintenance After License Fee: which may be referred to as “Maintenance After License” or “MAL” in connection with System i platforms and as “After License Charge” or “ALC” in connection with System p platforms):
The Software Maintenance After License fee is a one time charge to resume Software Maintenance if Governmnet a) did not renew this Service prior to the end of the then current support period or b) terminated this Service. The new Software Maintenance Period for a resumption of Software Maintenance begins on the date that IBM accepts Government’s order.
The Software Maintenance After License Fee applies when Customer acquires a used Power Systems, System i, or System p machine and wishes to acquire Software Maintenance for OS/400, i5/OS, and selected Programs, unless
(i) the machine has the most current version and release of the appropriate operating system installed; and
(ii) Customer acquires Software Maintenance within 30 days of Customer’s acquisition of the machine.
The Software Maintenance After License Fee applies when Customer acquires a used Power Systems, System i, or System p machine and wishes to acquire Software Maintenance for the AIX operating system or AIX selected Programs unless
(iii) the machine has a current version and release of the AIX operating system or AIX selected Programs installed and
(iv) Customer acquires Software Maintenance within 30 days of Customer’s acquisition of the machine.
For Software Maintenance for other Eligible Programs not otherwise covered by this subsection (6) , a Software Maintenance After License Fee may apply to Customers acquiring used Power System, System i, or System p machines.
7. Software Maintenance Transferability: The Government may transfer Software Maintenance only to a location that is within its agency or department and within the country in which Software Maintenance is acquired, provided that 1) the applicable Program is transferable and is transferred in accordance with its license terms and 2) the entity receiving the Program agrees to the terms herein. Transferring between agencies or military departments requires prior written consent from IBM.
Transfer of IBM Software Maintenance for Power System i and System p machines: in addition to the above the following also applies:


a. applies to a designated machine (type, model and serial number);
b. may be transferred only to another machine that is licensed for the same operating system at the same or a more recent release level; and
c. may incur an increase in the Software Maintenance Charge if the “transferred to” machine is of a larger capacity.
3) Charges
If the Government returns an Eligible Program for refund as allowed under its license terms, IBM will terminate, and refund any charges paid for, Software Maintenance ordered with the Program. IBM does not give refunds for Software Maintenance without the return of the associated Eligible Program.
a. Charges are billed as a one-time charge at time of purchase.
b. The Software Maintenance Charge may vary, depending on, for example, the machine (type/model), the Eligible Program or group of Eligible Programs, or level of use of the Eligible Program.
4) Government Responsibilities
The Government agrees that when the Government acquires Software Maintenance for an Eligible Program:
a. To acquire Software Maintenance at the same level of use as that at which the Eligible Program is authorized, as well as all copies of the Program at the same location. This includes Programs that the Government already acquired and those that you may require subsequently. Partial coverage for a particular Eligible Program is not offered;
b. To be responsible for the results obtained from the use of the Software Maintenance;
c. To remain responsible for adequately protecting the Government’s system and all data contained in it whenever IBM remotely accesses it with your permission to assist you in isolating the software problem cause;
d. To provide sufficient, free, and safe access to the Government's facility for the fulfillment of IBM's obligations.
e. To have specified equipment or programs installed at your location if Software Maintenance is provided through a telecommunications link.
5) Warranty for Software Maintenance
IBM warrants that Software Maintenance will be provided using reasonable care and skill and according to its current description in the IBM Software Support Handbook at http://www14.software.ibm.com/webapp/set2/sas/f/handbook/home.html. The Government agrees to provide timely written notice of any failure to comply with this warranty so that IBM can take corrective action.
The warranties will be voided by misuse, accident, modification, unsuitable physical or operating environment, operation in other than the specified operating environment, or failure caused by a product for which we are not responsible.


THESE WARRANTIES ARE YOUR EXCLUSIVE WARRANTIES AND REPLACE ALL OTHER WARRANTIES OR CONDITIONS, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.
IBM does not warrant uninterrupted or error-free provision of Software Maintenance or that IBM will correct all defects.
6) Termination and Withdrawal
Termination: The Government may terminate the Support by providing IBM one month written notice. Such notice should be provided to IBM for termination at the end of the Government's fiscal year/anniversary date for the renewal, but failure to give notice shall not be deemed as obligating the succeeding fiscal year's funds.
If not terminated, a delivery order must be issued effective the first day of the succeeding fiscal year or contract year to ensure there is no lapse in time subjecting the Government to Software Maintenance After License Charge.
Any violation of the terms of this Passport Advantage Agreement shall be handled in accordance with the Contract’s Disputes Act and the rights provided to the vendor under the Act.


Any terms of this Agreement which by nature extend beyond the termination remain in effect until fulfilled.
Withdrawal: IBM may withdraw Software Maintenance for an Eligible Program by publishing a notice of withdrawal not less than 12 months prior to its effective date. If IBM withdraws Software Maintenance for which the Government has paid and IBM has not fully provided it to the Government, at its discretion IBM will either continue to provide Software Maintenance to the Government until the end of the current Software Maintenance Period or give the Government a prorated refund. Acquisition of Software Maintenance does not extend the period for which an Eligible Program is supported.
7) Additional Terms
a. To assist the Government in isolating the cause of a software problem, IBM may ask the Government to, 1) allow IBM to remotely access the Government’s system or 2) send customer information or system data to IBM. IBM uses information about errors and problems only to improve its products and services and assist with its provision of Software Maintenance. IBM may use subcontractors and IBM entities in other countries for these purposes.
b. The Government remains responsible for 1) any data and the content of any database the Government makes available to IBM, 2) the selection and implementation of procedures and controls regarding access, security, encryption, use, transmission of data (including any personally-identifiable data), and 3) backup and recovery of the database and any stored data. The Government will not send or provide to IBM access to personal information.
c. All information exchanged is non confidential.


This Agreement is the complete agreement regarding Customer’s acquisition of Software Maintenance, and replaces any prior oral or written communications between Customer and IBM concerning Software Maintenance. In entering into this Agreement, neither party is relying on any representation that is not specified in this Agreement including without limitation any representations concerning: 1) performance or function of any product or system, other than as expressly warranted in the section above; 2) the experiences or recommendations of other parties; or 3) results or savings Customer may achieve. Additional or different terms regarding this offering offering identified in a Government Delivery Order, unless provided in an IBM proposal or quote, are void.
II. Terms for Software Subscription and Support Renewal (“Software Maintenance” or “SWMA”) offered via the IBM ServiceElite Offering
Eligible Programs: Eligible Programs for which this Service is available are listed at www.ibm.com/services/supline/products/ may be obtained from your IBM representative. The listing of Eligible Programs contains the last date of service for each respective release. . IBM supports only current releases of Eligible Programs. It is Government’s responsibility to ensure that its Eligible Programs are current when requiring service


1) IBM Responsibilities
When you contract for an applicable Service, IBM agrees to deliver the Service in accordance with the terms and responsibilities identified in the Service description set out herein.

2) Government Responsibilities
a. to provide IBM with the inventory of Eligible Products to be covered at each Specified Location and to notify IBM of changes;
b. that all Government notices must be in writing and received by IBM 60 days prior to the effective date of a change, unless otherwise specified;
c. to limit use of any access codes to electronic diagnostic tools, information databases, or other Service delivery facilities to those authorized to use them under Government’s control and only in support of Eligible Products and Services identified in Government’s purchase order/ Transaction Document;
d. to provide IBM with necessary information requested, and keep such information current;
e. to allow remote access to Government’s system to assist in isolating the problem cause. Government remains responsible for adequately protecting its system and all data contained therein whenever IBM remotely accesses it. If Client denies remote access to its system by IBM, IBM may be limited in its ability to resolve the problem. If IBM is unable to resolve the problem without access, IBM will notify Client and close the service call;
f. that some Services may require the installation and use of remote connectivity tools and equipment for direct problem reporting, remote problem determination and resolution. Any third party communications or connectivity charges are Client’s responsibility;


g. to use the information obtained under these Services only for the support of the information processing requirements within Government’s Enterprise;
h. that Government is responsible for obtaining all necessary permissions to use, provide, store and process content in connection with Services, and grants IBM permission to do the same. Government is responsible for adequate content back-up. Some of Government ’s content may be subject to governmental regulation or may require security measures beyond those specified by IBM for an offering. Government will not input or provide such content unless IBM has first agreed in writing to implement additional required security measures;
i. that Services may be performed on-site at Government’s specified locations and off-site at IBM locations, and that IBM uses global resources (non-permanent residents used locally and personnel in locations worldwide) for delivery of Services;
j. to follow the service request procedures that IBM provides, to include installing software updates (downloaded from an IBM web site or copied from other electronic media), and to follow IBM’s (or manufacturer’s) guidelines pertaining to operator responsibilities, maintenance procedures, and supplies, prior to placing a Service request;
k. that, with respect to Services, the parties agree to look to their own risk management (including insurance) to cover damage, destruction, loss, theft, or government taking (collectively, Loss) of their respective tangible property (whether owned or leased) and neither party shall be liable to the other for such Loss except liability for negligence under applicable law; and
l. that Government cannot resell Services or transfer Services to another Machine.

3) Mutual Responsibilities
Each of us will comply with applicable export and import laws and regulations, including those of the United States that prohibit or limit export of certain uses or to certain end users, and each of us will cooperate with the other by providing all necessary information to the other, as needed for compliance. Each of us shall provide the other with advance written notice prior to providing the other party with access to data requiring an export license.

4) IBM's Software Maintenance Includes:
IBM will provide software maintenance support, as described below, for those Eligible Programs for which Government is licensed and for which you order this Service.
General:
1. IBM makes available to you the most current commercially available version, release or update to all of the Eligible Programs for which Government acquires support in the specified operating environment, as made available. Information on ordering versions, releases or updates can be found at http://www-05.ibm.com/servers/eserver/ess/OpenServlet.wss, then select the Entitled Software Update (“ESU”) screen tab.
2. IBM provides Government with assistance for a) routine, short duration installation and usage (how-to) questions and b) code defect related questions.


3. IBM provides assistance via telephone and, if available, electronic access, only to Government’s Information Systems (“IS”) technical support personnel. This assistance is not available to Government’s end users. IBM provides Severity 1 assistance 24 hours a day, every day of the year. Consult the IBM Software Support Guide, which may be found at http://www14.software.ibm.com/webapp/set2/sas/f/handbook/home.html for details. A 24x7 (every day of the year) all severity option is available for an extra charge.To assist the Government in isolating the cause of a software problem, IBM may ask the Government to, 1) allow IBM to remotely access the Government’s system or 2) send customer information or system data to IBM. IBM uses information about errors and problems only to improve its products and services and assist with its provision of Software Maintenance. IBM may use subcontractors and IBM entities in other countries for these purposes. If you decline providing remote access to your system by IBM, IBM may be limited in its ability to fully provide the Services necessary to resolve the problem and, if IBM is unable to do so, IBM will notify you and close out the service call.
The Government remains responsible for 1) any data and the content of any database the Government makes available to IBM, 2) the selection and implementation of procedures and controls regarding access, security, encryption, use, transmission of data (including any personally-identifiable data), and 3) backup and recovery of the database and any stored data. The Government will not send or provide to IBM access to personal information.
All information exchanged is non confidential.
4. This Service does not include assistance for a) the design and development of applications, b) your use of Eligible Programs in other than their specified operating environment, or c) failures caused by products for which IBM is not responsible under this Service.
5. This Service is provided solely for Eligible Programs that are located within the United States(USA). For calls that originate from outside of the USA :  1) toll free telephone access is not available, 2) “ local time zone” is defined as the time zone where the Government’s Eligible Programs are installed , Monday through Friday (excluding national holidays), 3) replies or other return communication to the caller will be via a USA telephone number provided by Government or electronic means only, 4) software “traps” or other tools that may be necessary to diagnose problems will be sent only to the USA Eligible Programs location, and 5) the diagnosis and repair of data encryption will be discussed only with personnel at the USA Eligible Program location, and 6) all support will be provided in English only.
Software Maintenance Transferability:
The Government may transfer their Software Maintenance only to a location that is within its agency or department provided that 1) the applicable Program is transferable and is transferred in accordance with its license terms and 2) the entity receiving the Program agrees to the terms herein. Transferring between military departments requires prior written consent from IBM.
Termination:
The Government may terminate Software Maintenance Service, on one month's written notice, without adjustment charge, provided any of the following circumstances occur:
1. the Government permanently removes the eligible product, for which the Service is provided, from productive use;


2. the eligible location, for which the Service is provided, is no longer controlled by the Government (for example, because of sale or closing of the facility); or
3. the Machine has been under Software Maintenance Services for at least six months and the Government gives IBM one month's written notice prior to terminating the maintenance Service.
For all other circumstances, the Government may terminate Software Maintenance Service on one month's written notice to IBM, but such termination may result in adjustment charges equal to the charges remaining to complete the fiscal year in which termination occurred..
Renewal: A delivery order must be issued effective the first day of the succeeding fiscal year or contract year to ensure there is no lapse in time subjecting the Government to a Software Maintenance After License Charge.
Withdrawal: IBM may withdraw Software Maintenance for a Program by publishing a notification of withdrawal at www.ibm.com/software/supportlifecycle not less than 12 months prior to its effective date. If IBM withdraws Software Maintenance for which the Government has provided payment and IBM has not yet fully provided Software Maintenance to you, IBM will either continue to provide Software Maintenance until the end of the current Support Period or give you a prorated refund.
Warranty: IBM warrants that Software Maintenance will be provided using reasonable care and skill and according to its current description.
The warranties will be voided by misuse, accident, modification, unsuitable physical or operating environment, operation in other than the specified operating environment, or failure caused by a product for which we are not responsible.
THESE WARRANTIES ARE YOUR EXCLUSIVE WARRANTIES AND REPLACE ALL OTHER WARRANTIES OR CONDITIONS, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.
IBM does not warrant uninterrupted or error-free provision of Software Maintenance or that IBM will correct all defects.
Charges: Charges are billed monthly in arrears for Software Maintenance. Charges for After License Charges are billed as a One-Time-Charge at the time of order.
Software Maintenance After License Fee: The Software Maintenance After License fee is a one time charge to resume Software Maintenance if you a) did not renew this Service prior to the end of the then current support period or b) terminated this Service. The new support period in such an instance begins on the date that IBM accepts your order.


5.15.13 PASSPORT ADVANTAGE
IBM Passport Advantage terms and conditions for Software and Subscription Support are located in Appendix S.


5.16 IBM SOFTWARE SUPPORT VIA U.S. CITIZENS
1. Service Description
IBM's Software Secure Support via U.S. Citizens covers IPLA software sold via Passport Advantage, and AIX Operating System programs Software Maintenance support. This offer complements the Government’s prerequisite IBM base software support service by providing standard IBM software support exclusively by U.S. citizens who are located in the United States.
2. Passport Advantage Software Secure Support via US Citizen Terms
IBM Secure Support begins on the date of acquisition and ends on the last day of the corresponding month in the following year, unless the date of acquisition is the first
day of the month, in which case coverage ends on the last day of the month, 12 months from the date of acquisition.
IBM Software Subscription and Support must stay in effect for the IBM Secure Support to be active. While IBM Secure Support is in effect:
· IBM provides U.S. Citizen support via telephone, only to your information systems (IS) technical support personnel during the hours of 8 AM Eastern to 8 PM Eastern, Monday through Friday, but excluding U.S., location, IBM and public holidays. A Service Request will be created and placed in an incoming queue which is managed and handled by a U.S. citizen.
· Service Requests that are submitted electronically through the web will not be secure and IBM cannot guarantee that a U.S. citizen will handle your electronic request. No sensitive data should be sent by the Customer via this electronic service request tool.
· 24x7 software support for business critical outages is available through a customer’s standard support entitlement. Secure Support is only guaranteed during the hours of 8 AM to 8 PM Eastern, Monday through Friday, excluding U.S., location, IBM and public holidays.
· If the Secure Support Facility is unable to take a call, the customer has the option of having their call handled by Passport Advantage (non-secure) support until the facility is back online.
· IBM provides you assistance for your 1) routine, short duration installation and usage (how- to) questions; and 2) code-related questions ("Support"). Secure Support for a particular version or release of a Program is available only until IBM withdraws Secure Support for that Program's version or release. The IBM "Software Support Lifecycle" policy is available at http://www-306.ibm.com/software/lotus/support/lifecycle/. When such Secure Support is withdrawn, you must upgrade to a supported version or release in order to continue to receive such support.
· During the support handling process, IBM U.S. citizen support staff may seek assistance from non-U.S. citizens in IBM development, however, customer data will not be released outside of the Secure Support Facility.
· The Duty Manager will be a U.S. citizen who can assist in addressing an escalation that cannot be handled by the support staff.


· IBM will verify your Subscription and Support entitlement using its standard processes, such verification does not fall under this Secure Support services.

2.1 Charges
IBM will charge the following uplift to the Passport Advantage product price or Passport Advantage software subscription and support price for this Software Secure Support service:

	License & SW Subscription & Subscription Support
	2.2%

	Annual SW Subscription and Support renewal
	11.0%

	Annual SW Subscription and Support Reinstatement
	11.0%

	Trade Up License and SW Subscription and Support
	2.2%


By providing IBM with a funded delivery order, the Customer agrees to purchase IBM’s Software Secure Support via U.S. Citizens for all current and future licenses for the contract period for the Customer’s “Site” as defined by the Passport Advantage terms elsewhere in this Chapter.
2.2. Withdrawal of IBM Secure Support via U.S. Citizens
If IBM withdraws IBM Secure Support via U.S. Citizens, you understand that:
a. IBM will provide a minimum of 12 months notice for such a withdrawal;
b. IBM will not renew the next annual IBM Software Secure Support term; and
c. If you renewed IBM Software Secure Support via U.S. Citizens prior to the notice of withdrawal, IBM, at its sole discretion, will either continue to provide secured support to you for Software Product licenses until the end of the then current coverage period or you may obtain a prorated refund.
IBM requires the following Primary Contact information be provided: Name:	 	
Title:		 Division:		 Phone:		 Address:		 E-mail address:   	
3. Support via USA Citizens Terms for Software Maintenance One Time Charge Software
In addition to IBM Software Maintenance , under the section in this Chapter titled “Acquisition of Software Maintenance”, the Government may purchase IBM’s Support via USA Citizens. As available for selected Eligible Products, this feature provides standard IBM remote software support delivered and managed exclusively by USA Citizen located in the continental United States. IBM Support via USA Citizens is available via voice support, during prime shift. Each time the Government calls IBM, this process is engaged only after the Government identifies itself as a Support via USA Citizens Client and IBM verifies the Government’s entitlement.
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Pricing for this offer may be found under the Software Maintenance pricelist.


5.17 SOFTWARE PRICING OPTIONS
Note: These pricing options generally apply to "ICA" Programs.


5.17.1 ATTACHMENT IBM SYSTEM Z ADVANCED WORKLOAD LICENSE CHARGES (AWLC)
The terms of this Attachment for IBM System z Advanced Workload License Charges (Attachment) are in addition to those of the ICA. The Government accepts the terms by issuing to IBM a Delivery Order or Contract. Any Programs subject to the terms outlined herein that require z/Architecture (64-bit) hardware in order to execute properly may be licensed only to a Designated Machine that properly implements z/Architecture.



1. Definitions
AWLC - Advanced Workload License Charges available for selected IBM Programs which are used on an Eligible Machine and are running under an Eligible Operating System. AWLC charges allow for Sub-Capacity Pricing.
Eligible Machine - A Machine to which an Eligible Operating System is licensed. Eligible Machines are specified in the IBM System z Advanced Workload License Charges Appendix Q, or later version of IBM’s Commercial Exhibit Z125-8539-00) (“Exhibit”).
Eligible Operating System - An operating system specified in the Exhibit which runs in z/Architecture (64-bit) mode on an Eligible Machine.
Full Capacity MSUs - The total capacity of a Machine as specified in the Exhibit.
Guest (LPAR) - z/TPF or z/OS when running under z/VM.
MSUs - Millions of Service Units per hour; the measure of workload capacity of an Eligible Machine.
Native (LPAR) - z/TPF or z/OS when not running under z/VM.
Operating System Family - An IBM operating system and the IBM middleware that runs under it. The applicable IBM operating systems are z/OS, z/TPF, and z/VSE V4 or higher.
Product LPAR Utilization Capacity - The highest number of MSUs utilized by the combined logical partitions (“LPARs”) in which an AWLC IBM Program runs concurrently during a Reporting Period. The number of MSUs is based on a four-hour rolling average utilization.
Product Utilization Capacity - The highest number of MSUs utilized concurrently by all copies of an IBM Program running on the same Eligible Machine during a Reporting Period. The number of MSUs is based on a four-hour rolling average program utilization.


PSLC - Parallel Sysplex License Charges are available for selected IBM Programs that are used on an Eligible Machine and are running under an Eligible Operating System. See Appendix L or later version of IBM’s Commercial Exhibit – Parallel Sysplex License Charges (Z125-5204-04 or later) for applicable terms.
Reporting Period - The period that begins on the second day of a month and ends on the first day of the following month.
Sub-Capacity Pricing – Charges for AWLC IBM Programs based on less than Full Capacity MSUs.
SCRT – The latest version of the IBM Sub-Capacity Reporting Tool made available by IBM. The SCRT analyzes System Management Facilities (“SMF”) data, SCRT89 data, and other data and calculates the Product LPAR Utilization Capacity for AWLC IBM Programs.
Sub-Capacity Report - A report generated by the SCRT to enable IBM to calculate Sub- Capacity Pricing for AWLC Programs. The Government is required to submit the report to IBM only if Sub-Capacity Pricing is in effect.
VWLC - Variable Workload License Charges are available for selected IBM Programs. VWLC charges allow for Sub-Capacity Pricing. See the terms within this Chapter 5 titled, “IBM System z Workload License Charges”.
2. Charges
a. The Government has a choice of selecting either, if available, but not both, AWLC or PSLC for all IBM Programs within an Operating System Family on an Eligible Machine. But:
1. if the Government selects AWLC for z/OS on an Eligible Machine, Flat Workload License Charges (“FWLC”) apply to all IBM Programs that are announced with FWLC charges:
(a) FWLC charges are fixed monthly charges.
(b) FWLC charges are not available on an Eligible Machine unless selects AWLC or VWLC for z/OS on that Eligible Machine;
2. once the Government selects AWLC, the Government may not switch back to PSLC without prior IBM approval, which IBM may grant in its sole discretion;
3. AWLC Programs may not be aggregated for pricing purposes with either PSLC Programs or VWLC Programs; and
4. IBM Programs with charge types specified below, however, may be licensed to the same Eligible Machine as IBM Programs with AWLC charges:
(a) System z New Application License Charges (“zNALC”), which are described in the terms within this Chapter titled “zNALC License Charges on IBM System z.”
(b) New Application License Charges (“NALC”), which are described in the terms within this Chapter titled “System z New Application License Charge .”
(c) Select Application License Charges (“SALC”), which are described in the terms within this Chapter titled “Select Application License Charges for IBM System z Usage Pricing Charges .”


(d) Midrange Workload License Charges (“MWLC”), which are described in the terms within this Chapter titled “IBM System z Midrange Workload License Charges”.
b. When AWLC charges apply to IBM Programs:
1. monthly charges are based on the number of MSUs reported for the IBM Program on the Sub-Capacity Report for the specified Eligible Machine during a Reporting Period. This value corresponds to the Product LPAR Utilization Capacity. If Sub-Capacity Pricing is not in effect, or the Government does not comply with the terms of this Attachment, monthly charges are based on Full Capacity MSUs.
NOTE: Information on IBM’s billing process, including how to determine the applicable Reporting Period for a particular month's charges, can be found on the Sub-Capacity Corner Web site at http://ibm.com/systems/z/swprice/subcap/terms.html;
2. Eligible Operating System licenses are charged at Full Capacity MSUs until IBM has processed the initial Sub-Capacity Report for that Eligible Operating System on that Eligible Machine, thereby initiating Sub-Capacity Pricing for that Operating System Family;
3. the initial monthly charge for a non-operating system license is based upon the applicable MSUs for the Eligible Operating System for that Operating System Family;
4. once Sub-Capacity Pricing has begun for an Eligible Operating System on an Eligible Machine, if an AWLC IBM Program does not appear in a Sub-Capacity Report subsequent to its initial monthly charge, it will be charged at the minimum AWLC MSUs;
NOTE: IBM specifies minimum AWLC MSUs in its programming announcements;
5. if the Government elects to have Sub-Capacity Pricing for an AWLC IBM Program on an Eligible Machine, then the Government must have Sub-Capacity Pricing for all AWLC IBM Programs in that Operating System Family on that Eligible Machine;
6. AWLC Program features have the same MSUs as the Program;
7. increases in any AWLC charges that are due to changes the Government makes in the MSU capacity of any Eligible Machine to which the AWLC IBM Program is licensed will be in effect for a minimum period of one month;
8. if an OS/390 or MVS operating system is licensed to the same Eligible Machine, then charges for the z/OS Operating System Family are based on Full Capacity MSUs; and
9. when z/TPF is licensed to an Eligible Machine, the SCRT calculates the number of MSUs for z/TPF IBM Programs running on it. See Appendix P or the current Amendment for Calculation of z/TPF MSUs for further details (Z125-7283).
c. When aggregated AWLC charges apply to IBM Programs, aggregated charges:
1. are available only for IBM Programs used on an Eligible Machine in an actively coupled Parallel Sysplex. To be actively coupled, the following criteria must be met:
(a) All Eligible Machines in the Parallel Sysplex must be physically attached via coupling links to a common Coupling Facility. In addition, the Government must provide time synchronization using either timer links to a common Sysplex Timer or coupling links


transporting Server Time Protocol (“STP”) timing information in an STP Coordinated Timing Network(”CTN”).
If a Coupling Facility is divided into LPARs, all Eligible Machines must be attached to the same Coupling Facility LPAR.
(b) All Eligible Operating System images that comprise the Parallel Sysplex environment must have at least one common Systems Enablement Function, specified in the Exhibit, activated to use the Coupling Facility across all images in the Parallel Sysplex.
(c) The configuration and operating modes described in this Attachment must be the normal mode of operations for this environment.
(d) An Eligible Machine can only be in one Parallel Sysplex for pricing purposes. The Eligible Operating System images participating in the Systems Enablement Function(s) must account for at least 50 percent of the total Eligible Operating System workload on each Eligible Machine. In the event there are two LPARs, each 50 percent of the total Eligible Operating System workload, connected to two Parallel Sysplexes, The Government may select which Parallel Sysplex the Eligible Machine will be included in for billing.
2. require the Government to provide IBM with a completed IBM Sysplex Verification Package upon the occurrence of any of the following: 1) the Government implements an actively coupled Parallel Sysplex, 2) a change is made to any Eligible Machine, e.g., model upgrades or model downgrade in the Parallel Sysplex, 3) IBM requests a package for any year during which the Government has received aggregated AWLC pricing, and 4) at least once in every 12 month period.
NOTE: The IBM Sysplex Verification Package can be found at http://ibm.com/systems/z/swprice/sysplex
Information regarding the technical aspects of Parallel Sysplex aggregation and detailed information on tools, processes and procedures may be found at the Sysplex Aggregation Web site at http://ibm.com/systems/z/swprice/sysplex.
3. are based on the sum of the MSUs on the Sub-Capacity Reports that the Government submits to IBM for each copy of an IBM Program installed on qualifying Eligible Machines in a Parallel Sysplex;
4. are based on Full Capacity MSUs if Sub-Capacity Pricing is not in effect; and
5. require two or more Eligible Machines actively coupled using the applicable coupling links and Coupling Facility specified in the Exhibit.
d. IBM may offer pricing enhancements to AWLC Sub-Capacity Pricing. Unless IBM advises otherwise, such enhancements, including function and charges applicable to such enhancements, will be subject to additional terms specified in an addendum to this Attachment (“Addendum”) to which the Government must agree to be eligible to receive such enhancements. IBM’s provision of Sub-Capacity Pricing enhancements is conditioned upon the Government’s agreement to and compliance with the applicable Addenda and this Attachment.
e. Transition Charges for Sysplexes:


1. Transition Charges for Sysplexes provide for a reduction in monthly VWLC charges for Programs that qualify for aggregated VWLC charges per the terms in this Chapter titled “System z Workload License Charges”.
2. Transition Charges for Sysplexes apply when at least one Machine but not all Machines in an actively coupled Parallel Sysplex is an AWLC Eligible Machine. Transition charging terminates when all Machines in the Parallel Sysplex are Eligible Machines.
3. The reduction in monthly VWLC charges is based on the percentage of the total Full Capacity MSUs of all Machines in an actively coupled Parallel Sysplex that are associated with a Machine eligible for AWLC charges. (See table below). The result of the calculation will be rounded to the nearest whole percent. Fractions of a percent of 0.5 or more are rounded up and fractions of a percent less than 0.5 are rounded down. This calculation excludes capacity related to specialty engines, unassigned capacity, and temporary capacity such as, but not limited to, “Capacity Back Up”, “Capacity for Planned Events”, and “On/Off CoD”.






	Percentage of AWLC Eligible Full Capacity MSUs in an Actively Coupled Parallel Sysplex
	Reduction in Monthly VWLC

	> 0 - 20%
	0.5%

	21 - 40%
	1.5%

	41 - 60%
	3.0%

	61 - 80%
	4.0%

	81 - < 100%
	4.5%


3. IBM’s Responsibilities
IBM will:
a. Specify in Appendix Q, or a later version of IBM’s Commercial Exhibit (Z125-8538) a) the Eligible Machines and their Full Capacity MSUs, b) the applicable Coupling Facilities, c) Eligible Operating Systems, d) Systems Enablement Functions, and e) the date and the process for transmitting Sub-Capacity Reports to IBM;
b. provide the SCRT;
c. review and validate the Government supplied alternate values indicated in the Sub-Capacity Reports. If appropriate, in IBM’s sole discretion, make adjustments to AWLC charges; and
d. register Eligible Machines when the Government submits the initial Sub-Capacity Reports.
4. Government’s Responsibilities under Sub-Capacity Pricing


Sub-Capacity Pricing is conditioned upon utilization of capacity approved by IBM and accurate capacity utilization measurement data generated by the operating system and processed by SCRT.
The Government agrees to:
a. promptly install any code required by IBM for IBM Programs or IBM System z Machine Code required by IBM to accurately calculate Sub-Capacity Pricing;
b. not alter, modify, omit, or delete, by any means, directly or indirectly, the:
1. SMF or SCRT89 records;
2. SCRT, except for changes provided by IBM; or
3. Sub-Capacity Reports that the Government submits to IBM, except for those SCRT report fields where the Government comments are expressly required or permitted. Instructions for completion of the required and optional the Government comment fields can be found in the most current version of the SCRT Users Guide (SG24-6522).
c. not enable or use any SCRT control statement except as expressly authorized by IBM in the SCRT User Guide or an Addendum;
d. collect and retain for a period of not less than six months the SMF and SCRT89 data records that are required by SCRT for each Reporting Period from all LPARs on the Eligible Machine. For IBM AWLC Programs that are not reported on SMF 89 records or on SCRT89 records, the Government must use NO89 control statements to identify the LPAR(s) or Guest (LPARs) in which the AWLC Programs ran during any part of the Reporting Period;
e. run the most current version of the SCRT against the collected SMF and SCRT89 data to produce a Sub-Capacity Report from all Eligible Operating System LPARs on the Eligible Machine for which the AWLC Program is licensed. If there have been special circumstances during the Reporting Period, the Government may, in accordance with the then current SCRT Users Guide (SG24-6522), do either of the following: 1) provide alternate values for an AWLC IBM Program that is not reported on SMF 89 or SCRT89 records or 2) use the “Exclude” control statement and provide an explanation of the variance.
f. send to IBM within the time specified in the Exhibit:
1. the initial Sub-Capacity Report that is based on the data for the entire initial Reporting Period for each Eligible Machine that the Government wishes IBM to register for Sub- Capacity Pricing; and
2. subsequent Sub-Capacity Reports that are based on the data for each entire Reporting Period thereafter for each registered Eligible Machine.
Sub-Capacity Reports may not be used to discontinue licenses, report Eligible Machine model downgrades, or to disable IBM Program features.
Both IBM and Customer agree that Sub-Capacity Reports that reflect a change to Product LPAR Utilization Capacity or to the inventory of IBM Programs on an Eligible Machine (e.g. new Program, or change in Designated Machine previously identified to IBM) will be considered to be orders placed by Customer without further action on Customer’s part, and


Customer authorizes IBM to make any resulting billing increase or decrease. Sub-Capacity Reports not submitted by the “not later than” date specified in the Exhibit will result in IBM Programs being charged on a Full Capacity MSU basis for the Reporting Period.
The Government is responsible for monitoring funding allocated on their current Order or Contract and issuing modifications whenever the result of increases and/or decreases in charges exceed such allocated funding. A modification may also be required for line items changes, if required by the order agency. The Government is responsible for paying invoices for all monthly charges.
g. configure the Government’s Eligible Machine to send Transmit System Availability Data (“TSAD”) weekly to IBM via the Remote Support Facility (“RSF”). This enables IBM to verify that the Product LPAR Utilization Capacity MSUs in the Sub-Capacity Reports the Government submits to IBM are consistent with the Government’s actual Eligible Machine configuration. An alternate means for the Government to collect and transmit this data is provided in the SCRT Users Guide (SG24-6522). Failure to submit TSAD may result in IBM Programs being charged on a Full Capacity MSU basis;
h. assign a person in the Government’s organization with authority to discuss with IBM and promptly resolve any questions about 1) Sub-Capacity Reports, 2) inconsistencies between the Sub-Capacity Reports and current license entitlement, and 3) configuration data reported via the RSF;
i. contact IBM if the Government elects to convert from AWLC Sub-Capacity Pricing to AWLC at Full Capacity MSUs;
j. not register, directly or indirectly, IBM Programs with the z/OS IFAUSAGE service, except as directed by the documentation for the IBM Program;
k. not register, directly or indirectly, Non-IBM Programs with the z/OS IFAUSAGE service as an IBM Program with an IBM product identifier; and
l. not cause, directly or indirectly, Product Utilization Capacity to be attributed to another program, either an IBM Program or a Non-IBM Program, when the Product Utilization Capacity is unrelated to that program, except in the case of incidental Product Utilization Capacity associated with diagnosing, monitoring or measuring a program.
5. Compliance Verification
Terms are as outlined in the section titled “Compliance Verification” elsewhere in this Chapter.
Both of us agree that the complete agreement between us concerning IBM System z Advanced Workload License Charges consists of this Attachment, applicable Transaction Documents and the terms of this Chapter and replaces any prior oral or written communications between us. In entering into this Attachment, neither party is relying on any representation that is not specified in this Attachment (or the documents specified in the preceding sentence), including without limitation any representations concerning: 1) performance or function of any Product or system, other than as documented in its Specifications; 2) the experiences or recommendations of other parties; or 3) results or savings Customer may achieve.


5.17.2 ATTACHMENT IBM SYSTEM Z ADVANCED ENTRY WORKLOAD LICENSE CHARGES (AEWLC)

The terms of this Attachment for IBM System z Advanced Entry Workload License Charges (“Attachment”) are in addition to those of Chapter 1 and Chapter 5 of this GSA Schedule. Any ICA Programs subject to the terms of this Attachment that require z/Architecture (64-bit) hardware in order to execute properly may be licensed only to a Designated Machine that properly implements z/Architecture.
1. Definitions
AEWLC - Advanced Entry Workload License Charges available for selected ICA Programs that are used on an Eligible Machine and are running under an Eligible Operating System. AEWLC charges allow for either Full Capacity or Sub-Capacity Pricing.
Eligible Machine - A Machine to which an Eligible Operating System is licensed. Eligible Machines, including their Full Capacity MSUs, are specified in the Mainframe Exhibits section of the System z Software Contracts Web site. (See Machines with “AEWLC” in the Group column.)
Eligible Operating System - An operating system that runs in z/Architecture (64-bit) mode on an Eligible Machine and is specified in the Eligible Operating Systems section of the System z Software Contracts Web site (http://ibm.com/systems/z/swprice/reference/exhibits/opsys.html).
Full Capacity MSUs - The total capacity of a Machine as specified in the Mainframe Exhibits section of the System z Software Contracts Web site.
Full Capacity Pricing – Charges for AEWLC ICA Programs based on Full Capacity MSUs.
Guest (LPAR) - an LPAR with an Eligible Operating System running under z/VM.
Mainframe Exhibits section of the System z Software Contracts Web site - http://ibm.com/systems/z/swprice/reference/exhibits/hardware.html
MSUs - Millions of Service Units per hour; the measure of workload capacity of an Eligible Machine.
Native (LPAR) - an LPAR with an Eligible Operating System not running under z/VM.
Operating System Family - An IBM operating system and the IBM middleware that runs under it. The applicable IBM operating systems are specified in the Eligible Operating Systems section of the System z Software Contracts Web site.
Product LPAR Utilization Capacity - The highest number of MSUs utilized by the combined logical partitions (“LPARs”) in which an AEWLC ICA Program runs concurrently during a Reporting Period. The number of MSUs is based on a four-hour rolling average utilization.
Product Utilization Capacity - The highest number of MSUs utilized concurrently by all copies of an IBM Program running on the same Eligible Machine during a Reporting Period. The number of MSUs is based on four-hour rolling average program utilization.
Reporting Period - The period that begins on the second day of a month and ends on the first day of the following month.


Sub-Capacity Pricing – Charges for AEWLC ICA Programs based on less than Full Capacity MSUs.
SCRT – The latest version of the IBM Sub-Capacity Reporting Tool made available by IBM. The SCRT analyzes System Management Facilities (“SMF”) data, SCRT89 data, and other data and calculates the Product LPAR Utilization Capacity for AEWLC ICA Programs.
Sub-Capacity Report - A report generated by the SCRT to enable IBM to calculate Sub- Capacity Pricing for AEWLC ICA Programs. Customer is required to submit the report to IBM only if Sub-Capacity Pricing is in effect.
2. Charges
a. If Customer selects AEWLC charges for an Eligible Operating System on an Eligible Machine, then all ICA Programs in that Operating System Family for which AEWLC charges are available must have AEWLC charges.
Exceptions:
ICA Programs with charge types that are specified below may be licensed to the same Eligible Machine as ICA Programs with AEWLC charges:
1. System z New Application License Charges (“zNALC”), which are described in section 5.16.9, the Attachment for zNALC License Charges on IBM System z (Z125-7454-04 or later).
2. Select Application License Charges (“SALC”), which are described in section 5.16.14,the Select Application License Charges Amendment to Attachment for IBM System z Usage Pricing Charges (Z125-7284-02 or later).
3. ICA Programs for which Customer has paid Graduated One-Time Charges (“GOTC”) may be moved to an Eligible Machine.
(a) Upgrade charges will apply if the Eligible Machine “Default Model Group” specified in the Mainframe Exhibits section of the System z Software Contracts Web site is higher than the current GOTC entitlement. Refunds do not apply if the Eligible Machine Default Model Group is lower.
(b) Contact IBM for special pricing if the GOTC license is being moved to an Eligible Machine whose applicable default charge is based on MSUs rather than a specific Default Model Group.
b. AEWLC charges are based on Full Capacity or Sub-Capacity Pricing.
Increases in any AEWLC charges that are due to changes Customer makes in the MSU capacity of any Eligible Machine to which the AEWLC ICA Program is licensed will be in effect for a minimum period of one month;
c. When AEWLC charges apply to ICA Programs with Sub-Capacity Pricing:
1. monthly charges are based on the number of MSUs reported for the ICA Program on the Sub-Capacity Report for the specified Eligible Machine during a Reporting Period. This value corresponds to the Product LPAR Utilization Capacity. If Customer does not comply with the terms of this Attachment, monthly charges are based on Full Capacity MSUs.


NOTE: Information on IBM’s billing process, including how to determine the applicable Reporting Period for a particular month's charges, can be found on the Sub-Capacity Corner Web site at http://ibm.com/systems/z/swprice/subcap/terms.html ;
2. Eligible Operating System licenses are charged at Full Capacity MSUs until IBM has processed the initial Sub-Capacity Report for that Eligible Operating System on that Eligible Machine, thereby initiating Sub-Capacity Pricing for that Operating System Family;
3. the initial monthly charge for an ICA Program (other than the Eligible Operating System) eligible for AEWLC charges is based upon the applicable MSUs for the Eligible Operating System for that Operating System Family;
4. once Sub-Capacity Pricing has begun for an Eligible Operating System on an Eligible Machine, if an AEWLC ICA Program does not appear in a Sub-Capacity Report subsequent to its initial monthly charge, it will be charged at the minimum AEWLC MSUs;
NOTE: IBM specifies minimum AEWLC MSUs in its programming announcements;
5. if Customer elects to have Sub-Capacity Pricing for an AEWLC ICA Program on an Eligible Machine, then Customer must have Sub-Capacity Pricing for all AEWLC ICA Programs in that Operating System Family on that Eligible Machine;
6. AEWLC ICA Program features have the same MSUs as the AEWLC ICA Program;
7. if an OS/390 or MVS operating system is licensed to the same Eligible Machine, then charges for the z/OS Operating System Family are based on Full Capacity MSUs;
8. when z/TPF is licensed to an Eligible Machine, the SCRT calculates the number of MSUs for z/TPF IBM Programs running on it. See the Amendment for Calculation of z/TPF MSUs (Z125-7283) for further details; and
9. if a z/VSE Version 3 or prior operating system is licensed to an Eligible machine, then charges for the z/VSE Operating System Family are based on Full Capacity MSUs.
d. IBM may offer pricing enhancements to AEWLC Sub-Capacity Pricing. Unless IBM advises otherwise, such enhancements, including function and charges applicable to such enhancements, will be subject to additional terms specified in an addendum to this Attachment (“Addendum”) to which Customer must agree to be eligible to receive such enhancements. IBM’s provision of
Sub-Capacity Pricing enhancements is conditioned upon Customer’s agreement to and compliance with the applicable Addenda and this Attachment.
e. If AEWLC Charges are not available for an ICA Program, or if Customer does not select AEWLC charges for an Eligible Operating System, then Tiered Workload License Charges (“TWLC”) apply to all ICA Programs in that Operating System Family for which TWLC charges are available:
1. TWLC charges are a tiered price structure and based on the Eligible Machine model. Sub- Capacity Pricing is not available.
2. TWLC charges are available for selected ICA Programs used on non-aggregated Eligible Machines identified in the “Group” column by “TWLC” followed by the TWLC tier in the Mainframe Exhibits section of the System z Software Contracts Web site.
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3. Default charges apply when TWLC charges are not available for an ICA Program and the ICA Program’s charges are based on machine capacity.. Default charges are specified in the Mainframe Exhibits section of the System z Software Contracts Web site for each applicable Eligible Machine in the column called “Other.”
4. Increases in any TWLC or default charges for ICA Programs, due to changes in the tier placement for any Eligible Machine to which the ICA Programs are licensed, will be in effect for a minimum period of one month;
f. Aggregated charges do not apply to AEWLC but–
1. Aggregated Parallel Sysplex License Charges (“PSLC”) may apply if the Eligible Machine is coupled in a Parallel Sysplex that has aggregated PSLC charges.
2. Aggregated Advanced Workload License Charges (“AWLC”) may apply if the Eligible Machine is coupled in a Parallel Sysplex that has aggregated AWLC charges.
3. Aggregated Workload License Charges (“WLC”) may apply if the Eligible Machine is coupled in a Parallel Sysplex that has aggregated WLC charges under AWLC Transition Charges for Sysplexes terms.
Prerequisite Attachments, Supplements, and Exhibits for Aggregated Charges
For PSLC: see section 5.16.7,Attachment for Parallel Sysplex License Charges (Z125-5205); and Exhibit - Parallel Sysplex License Charges (Z125-5206).
For AWLC: see section 5.16.1,Attachment for IBM System z Advanced Workload License Charges (Z125-8538); and IBM System z Advanced Workload License Charges Exhibit (Z125- 8539).
For WLC: see section 5.16.12,Attachment for IBM System z Workload License Charges (Z125- 6516); and IBM System z Advanced Workload License Charges Exhibit (Z125-6324).
3. IBM’s Responsibilities
IBM will:
a. provide the SCRT;
b. review and validate Customer supplied alternate values indicated in the Sub-Capacity Reports, and if appropriate, at its sole discretion make adjustments to AEWLC charges; and
c. register Eligible Machines when Customer submits the initial Sub-Capacity Reports.
4. Customer’s Responsibilities under Sub-Capacity Pricing
Sub-Capacity Pricing is conditioned upon utilization of capacity approved by IBM and accurate capacity utilization measurement data generated by the operating system and processed by SCRT.
Customer agrees to:
a. promptly install any code required by IBM for ICA Programs or IBM System z Machine Code required by IBM to accurately calculate Sub-Capacity Pricing;
b. not alter, modify, omit, or delete, by any means, directly or indirectly, the:


1. SMF or SCRT89 records;
2. SCRT, except for changes provided by IBM; or
3. Sub-Capacity Reports that Customer submits to IBM, except for those SCRT report fields where Customer comments are expressly required or permitted. Instructions for completion of the required and optional Customer comment fields can be found in the most current version of the SCRT Users Guide (SG24-6522).
c. not enable or use any SCRT control statement except as expressly authorized by IBM in the SCRT User Guide or an Addendum signed by Customer;
d. collect and retain for a period of not less than six months the SMF and SCRT89 data records that are required by SCRT for each Reporting Period from all LPARs on the Eligible Machine. For ICA AEWLC Programs that are not reported on SMF 89 records or on SCRT89 records, Customer must use NO89 control statements to identify the LPAR(s) or Guest (LPARs) in which the AEWLC Programs ran during any part of the Reporting Period;
e. run the most current version of the SCRT against the collected SMF and SCRT89 data to produce a Sub-Capacity Report from all Eligible Operating System LPARs on the Eligible Machine for which the AEWLC Program is licensed. If there have been special circumstances during the Reporting Period, Customer may, in accordance with the then current SCRT Users Guide (SG24-6522), do either of the following: 1) provide alternate values for an AEWLC ICA Program that is not reported on SMF 89 or SCRT89 records or 2) use the “Exclude” control statement and provide an explanation of the variance.
f. send to IBM, not earlier than the second, but not later than the ninth, calendar day of the month:
1. the initial Sub-Capacity Report that is based on the data for the entire initial Reporting Period for each Eligible Machine that Customer wishes IBM to register for Sub-Capacity Pricing; and
2. subsequent Sub-Capacity Reports that are based on the data for each entire Reporting Period thereafter for each registered Eligible Machine.
Sub-Capacity Reports may not be used to discontinue licenses, report Eligible Machine model downgrades, or to disable ICA Program features.
Both IBM and Customer agree that Sub-Capacity Reports that reflect a change to Product LPAR Utilization Capacity or to the inventory of ICA Programs on an Eligible Machine (e.g. new ICA Program, or change in Designated Machine previously identified to IBM) will be considered to be orders placed by Customer without further action on Customer’s part, and Customer authorizes IBM to make any resulting billing increase or decrease. Sub-Capacity Reports not submitted by the ninth calendar day of the month will result in ICA Programs being charged on a Full Capacity MSU basis for the Reporting Period;
g. configure Customer’s Eligible Machine to send Transmit System Availability Data (“TSAD”) weekly to IBM via the Remote Support Facility (“RSF”). This enables IBM to verify that the Product LPAR Utilization Capacity MSUs in the Sub-Capacity Reports Customer submits to IBM are consistent with Customer’s actual Eligible Machine configuration. An alternate means for Customer to collect and transmit this data is provided in the SCRT Users Guide (SG24-


6522). Failure to submit TSAD may result in ICA Programs being charged on a Full Capacity MSU basis;
h. assign a person in Customer’s organization with authority to discuss with IBM and promptly resolve any questions about 1) Sub-Capacity Reports, 2) inconsistencies between the Sub- Capacity Reports and current license entitlement, and 3) configuration data reported via the RSF;
i. contact IBM if Customer elects to convert from AEWLC Sub-Capacity Pricing to AEWLC at Full Capacity MSUs;
j. not register, directly or indirectly, ICA Programs with the z/OS IFAUSAGE service, except as directed by the documentation for the ICA Program;
k. not register, directly or indirectly, Non-IBM Programs with the z/OS IFAUSAGE service as an ICA Program with an IBM product identifier; and
l. not cause, directly or indirectly, Product Utilization Capacity to be attributed to another program, either an ICA Program or a Non-IBM Program, when the Product Utilization Capacity is unrelated to that program, except in the case of incidental Product Utilization Capacity associated with diagnosing, monitoring, or measuring a program.
5. Compliance Verification
For purposes of this section, "ICA Program Terms" means terms applicable to ICA Programs herein and applicable Transaction Documents and Attachments (including this one).
IBM’s compliance terms are as stated elsewhere in this Chapter.
This Attachment the terms of this Chapter 5 and Chapter 1, including applicable Attachments and Transaction Documents, is the complete agreement regarding IBM System z Advanced Entry Workload License Charges and replaces all prior oral or written communications, representations, undertakings, warranties, promises, covenants, and commitments between Government and IBM regarding IBM System z Advanced Entry Workload License Charges. In entering into this Attachment, including any applicable Transaction Document, neither party is relying on any representation that is not specified in this GSA Schedule terms, Attachment, the Transaction Document. Additional or different terms regarding this offering identified in a Government Delivery Order, unless provided in an IBM proposal or quote, are void.



5.17.4 COUNTRY MULTIPLEX PRICING (CMP)


5.17.4.1 IBM ATTACHMENT FOR IBM COUNTRY MULTIPLEX PRICING

The terms of this Attachment for IBM Country Multiplex Pricing (Attachment) are in addition to those of Chapter 5, ICA terms and govern Client’s entitlement to the special Program pricing specified in this Attachment (Country Multiplex Pricing or CMP). Client accepts the terms of this Attachment by issuing to IBM an order or contract document which incorporates this Attachment. Any Programs subject to the terms of this Attachment that require z/Architecture


(64-bit) hardware in order to execute properly may be licensed only to a Designated Machine that properly implements z/Architecture.


DEFINITIONS

CBU Machine – an IBM z Systems Machine that has any configured feature that includes “CBU” in such feature’s description.
Country Multiplex License Charges (CMLC) – CMP charges applicable to selected IBM Programs which Client executes on an Eligible Machine under an Eligible Operating System.
Currently Eligible Machine – a Machine specified in the Mainframe Exhibits Section of the System z Software Contracts Web Site with “C” designation in the “CMP” column.
Eligible Machine – subject to the exclusions specified in Section 2.3 below, a Currently Eligible Machine or qualifying Previously Eligible Machine (as specified in Section 2.2 below) for which Client (i) either licenses, uses or has installed an Eligible Operating System, including a Qualifying DR Machine, and (ii) is the licensee of all Programs.
Eligible Operating System – an operating system that is specified in the CMLC subsection of the Eligible Operating Systems of the System z Software Contracts Web Site.
Eligible Operating Systems Section of the System z Software Contracts Web Site – http://ibm.com/systems/z/swprice/reference/exhibits/opsys.html.
End User Agency – The US Government Agency for which IBM products and/or services are being acquired and exclusively for the use of that Agency .


Full Capacity MSUs - the total MSU capacity of a Machine as specified in the Mainframe Exhibits Section of the System z Software Contracts Web Site.
Guest (LPAR) – an instance of an Eligible Operating System when running under the z/VM operating system.
Mainframe Exhibits Section of the System z Software Contracts Web Site - http://ibm.com/systems/z/swprice/reference/exhibits/hardware.html
Millions of Service Units (MSUs) - the measure of workload capacity of an Eligible Machine.
MLC – monthly license charge.
MLC Base – the MLC value established by IBM for each sub-capacity-eligible Program in the Multiplex at the onset of CMP and specified in a Supplement.
MLC Base Factor – a factor value established by IBM for each sub-capacity-eligible Program in the Multiplex at the time of Multiplex creation and specified in a Supplement.


MSU Base – the MSU figure established by IBM for each sub-capacity-eligible Program in the Multiplex at the onset of CMP and specified in a Supplement.
Multiplex – all of Client’s Eligible Machines within a single country. Qualifying Multiplex terms are specified in Section 2.1 below.
Multiplex Report - a report generated by SCRT to enable IBM to calculate Sub- Capacity Pricing for Programs in a Multiplex.
Operating System Family - an Eligible Operating System and the other IBM Programs that run under it.
Previously Eligible Machine – a Machine specified in the Mainframe Exhibits Section of the System z Software Contracts Web Site with “P” designation in the “CMP” column, provided such Machine was a Currently Eligible Machine when originally installed in Client’s Multiplex.
Product LPAR Utilization Capacity - the highest quantity of MSUs utilized by the combined logical partitions (LPARs) in which an IBM Program runs concurrently during a Reporting Period. Such quantity of MSUs is based on a four-hour rolling average utilization.
Product Utilization Capacity - the highest quantity of MSUs utilized concurrently by all copies of an IBM Program running on the same Eligible Machine during a Reporting Period. Such quantity of MSUs is based on a four-hour rolling average utilization.
Program Family – all of the sub-capacity-eligible versions of a Program. The versions included in each Program Family are specified in the Sub-Capacity Eligible Programs Section of the System z Software Contracts Web Site.
Qualifying DR Machine – a z Systems Machine that Client uses, or will use, for disaster recovery purposes. A Qualifying DR Machine may be a CBU Machine or may be another z Systems Machine which only runs an Eligible Operating System as result of a disaster- type event or testing for a disaster-type event.
Reporting Period - the period that begins on the second calendar day of a calendar month and ends on the first calendar day of the following calendar month.
Sub-Capacity Eligible Programs Section of the System z Software Contracts Web Site – http://ibm.com/systems/z/swprice/reference/exhibits/mlc.html.
Sub-Capacity Pricing – charges for IBM Programs based on less than Full Capacity MSUs.
SCRT – the latest version of the IBM Sub-Capacity Reporting Tool made available by IBM. SCRT analyzes IBM System Management Facilities (SMF), SCRT89, and other data, and calculates the Product LPAR Utilization Capacity for IBM Programs.
Supplement – an IBM Supplement for Country Multiplex Pricing in effect between Client and IBM.


REQUIREMENTS, RESTRICTIONS, AND EXCLUSIONS FOR COUNTRY MULTIPLEX PRICING


QUALIFICATION FOR CMP OFFERING
To initially qualify for CMP in a country, each of the following must be a Currently Eligible Machine: (i) Client’s installed z Systems Machine(s) in the country running an Eligible Operating System license, (ii) Client’s installed CBU Machine(s), (iii) any other z Systems Machine(s) to which Client licenses an Eligible Operating System. Once initially qualified for CMP in a country, in order to remain qualified in the country, each of the following must be either a Currently Eligible Machine or qualifying (as specified in Section 2.2 below) Previously Eligible Machine: (i) Client’s installed z Systems Machine(s) in the country running an Eligible Operating System license, (ii) Client’s installed CBU Machine(s), (iii) any other z Systems Machine(s) to which Client licenses an Eligible Operating System.
In addition, if Client licenses an Eligible Operating System to a z Systems Machine(s) for purpose of hosting another End User Agency’s applications or other software workload, the terms “Currently Eligible Machine” and “Previously Eligible Machine”, only apply to the z Systems Machines dedicated to a single End User Agency. If Client implements CMP on behalf of multiple End User Agencies , Client must have one Multiplex per dedicated End User Agency environment . Under no circumstance can a Machine running applications or other software workload for multiple End User Agencies be included in any Multiplex.
1.2 [bookmark: _TOC_250020]Qualification for Previously Eligible Machines
To qualify for CMP and inclusion in Client’s Multiplex, a Previously Eligible Machine must either:
a. have been installed in Client’s Enterprise prior to the date specified in the “CMP” column of the Mainframe Exhibits Section of the System z Software Contracts Web Site; or
b. be upgraded to a Currently Eligible Machine within six months of its Date of Installation in Client’s Enterprise.
1.3 [bookmark: _TOC_250019]Exclusions from CMP Offering Eligibility
The following workloads do not qualify for CMP:
a. all workload executing on a Machine that is not designated by IBM as a Currently Eligible Machine when such Machine is acquired by Client unless and until such Machine is upgraded to be a Currently Eligible Machine;
b. all workload executing on a Machine qualifying for a “Developer Discount” (as such term is defined in a separate agreement between Client and IBM);
c. all “Solution Edition Offering Workload” executing on a “Solution Edition Offering Machine” (as such terms are defined in a separate agreement between Client and IBM); and


d. all workload executing on a Machine that is not running an Eligible Operating System.
1.4 [bookmark: _TOC_250018]Cancellation of CMP Terms
Client may cancel CMP and terminate this Attachment for any reason by sending written notice to IBM. Following such cancellation Client may not resume CMP for at least 12 months.
2. [bookmark: _TOC_250017]Charges
[bookmark: _TOC_250016]2.1 CMLC Eligible Programs
Subject to the exclusions specified in Section 2.3 above and other terms of this Attachment, CMLC will apply to the following IBM Programs executing in a Multiplex:
a. IBM Programs qualifying for Sub-Capacity Pricing within an Operating System Family;
b. When CMLC charges apply to an IBM Program, the following terms apply:
1. MLC is based on the quantity of MSUs reported for the IBM Program on the Multiplex Report across the Multiplex during a Reporting Period. This value corresponds to the Product LPAR Utilization Capacity. If Client does not submit a Multiplex Report, MLC for the Multiplex are based on Full Capacity MSUs. If Client submits a Multiplex Report which omits an Eligible Machine (other than an Eligible Machine that only ran workload during the Reporting Period which IBM allows to be excluded from Multiplex Reporting, as specified in Section 6.c below), MLC for the Multiplex allocated for such omitted Eligible Machine is based on Full Capacity MSUs.
NOTE: Information on IBM’s billing process, including how to determine the applicable Reporting Period for a particular month’s charges, can be found on the Sub-Capacity Corner Web site at http://ibm.com/systems/z/swprice/subcap/terms.html;
2. IBM Program features have the same MSUs as the IBM Program for each Eligible Machine where the Program feature is licensed;
3. When multiple versions of an IBM Program qualifying for Sub-Capacity Pricing are licensed within a Multiplex, SCRT will report concurrent peaks for all Programs in the same Program Family. SCRT will calculate the four-hour rolling average for the concurrent peak (the “(All)” line in the report) by adding the LPAR values where any version of the Program is running.
There is no time limit to migrate to newer versions of an IBM Program under CMP; “Single Version Charging” (SVC) is not applicable under CMP;
4. if an OS/390 or MVS operating system is licensed to the same Eligible Machine, then charges for the z/OS Operating System Family on that machine are based on Full Capacity MSUs; and


5. if the z/TPF operating system is licensed to an Eligible Machine, SCRT calculates the quantity of MSUs for IBM Programs running under z/TPF, in accordance with the separate IBM Amendment for Calculation of z/TPF MSUs (Z125-7283) in effect between Client and IBM.
2.2 [bookmark: _TOC_250015]Other Workloads and Programs
a. Charges for IBM Programs qualifying for “System z New Application License Charges” (zNALC) (as specified in a separate agreement between Client and IBM) will be calculated in accordance with the IBM Amendment to the Attachment for zNALC License Charges on System z (Z126-6967) in effect between Client and IBM.
b. Charges for IBM Programs not qualifying for Sub-Capacity Pricing will be calculated according to the announced pricing metric and terms for each such Program. For each such Program installed on an Eligible Machine with a “TWLC Tier” specified in the “Group” column of the Mainframe Exhibits Section of the System z Software Contracts Web Site, the “Tiered Workload License Charge” (TWLC) metric (if specified in such Mainframe Exhibits Section) will apply; otherwise the “Flat Workload License Charge” (FWLC) metric will apply.
3. [bookmark: _TOC_250014]Other Related Terms
a. If IBM offers a pricing enhancement to CMP, unless IBM advises otherwise, such enhancement, including function and charges applicable to such enhancement, will be subject to additional terms specified in an addendum to this Attachment (Addendum). Client must accept such an Addendum to be eligible to receive such enhancements. IBM’s provision of CMP enhancements is conditioned upon Client’s agreement to and compliance with the applicable Addenda and this Attachment.
b. Adding a new Program Family to the Multiplex: Any new IBM Program qualifying for Sub-Capacity Pricing that is a member of a Program Family not previously licensed to any of the Eligible Machines in the Multiplex will have an MLC Base Factor of zero (0) and an MSU Base of three (3). Once such IBM Program is licensed to the Eligible Machine, CMLC for such Program will be based on the minimum three (3) MSU price until such Program is included in the Multiplex Report.
c. Removing a Program Family from the Multiplex: If the last licensed version of an IBM Program in a Program Family is permanently removed from the Multiplex, the MLC Base, MSU Base and MLC Base Factor for such Program will no longer apply upon license discontinuance.
d. Adding a new IBM Program Version to an Existing Program Family in the Multiplex: When a new version of an IBM Program within an existing Program


Family is first licensed, the MLC Base Factor and MSU Base of the old version will be transferred to the new version, and CMLC will be based on the new version.
e. Adding an Eligible Machine to the Multiplex: If Client intends to make copies of existing IBM Programs for a new or replacement Eligible Machine, Client must notify IBM in advance when Client intends to either (i) add an Eligible Machine to the Multiplex (and Client must specify in such notice if the Eligible Machine is a Qualifying DR Machine), or (ii) replace an Eligible Machine in the Multiplex with another Eligible Machine. In such case, no adjustment is made to the MLC Bases or MSU Bases. Client is responsible for IBM Program charges for the additional or replacement Eligible Machine when such Eligible Machine is included in the Multiplex Report.
f. Removing an Eligible Machine from the Multiplex: Client must notify IBM in advance if Client intends to de-install an Eligible Machine or otherwise intends to have no IBM Programs licensed to an Eligible Machine. In such case, no adjustment is made to the MLC Bases, MLC Base Factor or MSU Bases. In cases where an Eligible Machine is being replaced by another Eligible Machine, Client is responsible for IBM Program charges for the replaced Eligible Machine until MSUs for the replaced Eligible Machine are not included in the Multiplex Report, even if Client has previously requested IBM Program licenses to be discontinued on such replaced Eligible Machine.
g. Adding an IBM Program to an Eligible Machine: When a new copy of an IBM Program within an existing Program Family is licensed to an Eligible Machine, Client becomes responsible for additional charges when such IBM Program copy is included in the Multiplex Report.
h. Removing an IBM Program from an Eligible Machine: Client must notify IBM in advance if Client intends to remove an IBM Program licensed to an Eligible Machine. In such case, no adjustment is made to the MLC Bases, MLC Base Factor or MSU Bases. Client is responsible for charges associated with the removed IBM Program until MSUs for such IBM Program are not included in the Multiplex Report.
4. [bookmark: _TOC_250013]IBM’s Responsibilities
IBM will:
a. determine and specify in the Supplement the MLC Bases, MLC Base Factors, and MSU Bases for all applicable IBM Programs qualifying for Sub-Capacity Pricing;
b. provide SCRT and make available to Client instructions for its use; and
c. review and validate Client-supplied alternate values indicated when submitting the Multiplex Report, and if appropriate, at its sole discretion, make adjustments to CMP based upon such alternate values.


5. [bookmark: _TOC_250012]Client’s Responsibilities
CMP is conditioned upon (i) Client’s utilization of only capacity authorized by IBM for Client’s use, and (ii) accurate capacity utilization measurement data generated by operating systems and processed by SCRT.
Client agrees to:
a. promptly install any code required by IBM for IBM Programs or Machine Code required by IBM to accurately calculate CMP pricing;
b. not alter, modify, omit, or delete, by any means, directly or indirectly, the:
1. SMF or SCRT89 records;
2. SCRT, except for changes provided by IBM; or
3. Multiplex Reports that Client submits to IBM, except for those SCRT report fields where Client comments are expressly required or permitted. Instructions for completion of the required and optional Client comment fields are published in the SCRT Users Guide (SG24-6522), which is available from IBM upon request.
c. not enable or use any SCRT control statement except as expressly authorized by IBM in the SCRT User Guide or an Addendum in effect between Client and IBM;
d. collect and retain for a period of not less than six months the SMF and SCRT89 data records that are required by SCRT for each Reporting Period from all LPARs that were used at any time by an Eligible Operating System on all Eligible Machines in the Multiplex during that Reporting Period. Client must supply an explanation when any of the following missing data error conditions are reported:
1. LPARs have unmatched SMF 70 and SMF 89 records,
2. Active LPARs have no SMF nor SCRT89 records, or
3. An Eligible Machine has no SMF or SCRT89 data from any LPAR for an interval;
e. identify, using SCRT NO89 control statements, the LPAR(s) or Guest (LPARs) in which IBM Programs that are not reported on SMF 89 records or on SCRT89 records ran during any part of the Reporting Period;
f. identify in writing to IBM each Qualifying DR Machine that is included in the initial Multiplex;
g. run the most current version of SCRT against the collected SMF and SCRT89 data to produce a single Multiplex Report from all Eligible Operating System LPARs across all Eligible Machines in the Multiplex for which each IBM Program is licensed. If there have been special circumstances during the Reporting Period,
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Client may, in accordance with the then current SCRT Users Guide (SG24-6522), do either of the following: (i) provide alternate values for an IBM Program that is not reported on SMF 89 or SCRT89 records or (ii) use the “Exclude” control statement and provide an explanation of the variance. Applicable only to each Eligible Machine which is, or includes, a “Solution Edition Offering Machine”, Client must exclude “Solution Edition Offering Workload” (as such terms are defined in a separate agreement between Client and IBM) from the Multiplex Report.
h. send to IBM, not earlier than the second, but not later than the ninth, calendar day of the month:
1. the initial Multiplex Report that is based on the data for the entire initial Reporting Period for each Eligible Machine that Client wishes IBM to register for Sub-Capacity Pricing; and
2. subsequent Multiplex Reports that are based on the data for each entire Reporting Period thereafter for each registered Eligible Machine.
Both IBM and Client agree that Multiplex Reports that reflect a change to Product LPAR Utilization Capacity or to the inventory of IBM Programs on an Eligible Machine (e.g. new Program, or change in Designated Machine previously identified to IBM) without further action on Client’s part, will be considered changes to the contract and may entitle IBM to file a request for additional compensation. Multiplex Reports not submitted by the ninth calendar day of the month will result in IBM Programs being charged on a Full Capacity MSU basis for the Reporting Period;
i. Multiplex Reports may not be used to discontinue IBM Program licenses, report Eligible Machine model downgrades, identify Qualifying DR Machines, or to disable IBM Program features; Client must notify IBM of such items in separate writings;
j. configure Client’s Eligible Machines to send Transmit System Availability Data (TSAD) weekly to IBM via the Remote Support Facility (RSF). This enables IBM to verify that the Product LPAR Utilization Capacity MSUs in the Multiplex Reports Client submits to IBM are consistent with Client’s actual Eligible Machine configuration. An alternate means for Client to collect and transmit TSAD is provided in the SCRT Users Guide (SG24-6522). Failure to submit TSAD may result in IBM Programs being charged on a Full Capacity MSU basis;
k. configure Client’s Eligible Machines with Global Performance Data Control Authority as documented in the PR/SM Planning Guide for that machine. Failure to configure machines with Global Performance Data Control Authority may result in Programs being charged on a Full Capacity MSU basis;
l. assign a person in Client’s organization with authority to discuss with IBM and promptly resolve any questions about (i) Multiplex Reports, (ii) inconsistencies


between the Multiplex Reports and current license entitlement, and (iii) configuration data reported via the RSF;
m. not register, directly or indirectly, IBM Programs with the z/OS IFAUSAGE service, except as directed by the documentation for the IBM Program;
n. not register, directly or indirectly, Non-IBM Programs with the z/OS IFAUSAGE service as an IBM Program with an IBM product identifier; and
o. not cause, directly or indirectly, Product Utilization Capacity to be attributed to another program, either an IBM Program or a Non-IBM Program, when the Product Utilization Capacity is unrelated to that program, except in the case of incidental Product Utilization Capacity associated with diagnosing, monitoring, or measuring a program.


6. [bookmark: _TOC_250011]CMP Terms for One-Time Charge IBM Programs
a. If Client is licensed for one or more one-time charge IBM Programs on an Eligible Machine and purchases (or has purchased) IBM’s “Subscription & Support” offering for such IBM Program(s), such Program(s) is not subject to the license term stating "If the Program is replaced by a trade-up Program, the replaced Program’s license is promptly terminated." Client is authorized to execute multiple versions of any such IBM Program concurrently within the Multiplex without additional charge provided such aggregate use does not exceed the IBM Program's license entitlement.
b. For IBM Programs designated by IBM as an “IPLA Reference-Based Program” the requirement scope of the billing MSUs will be based upon the Eligible Machines in an “Establishment”, defined as a single physical site, including the surrounding campus and satellite offices located within 50 kilometers of Client's site address.
7. [bookmark: _TOC_250010]Compliance Verification
For purposes of this section, "IBM Program Terms" is defined as the terms applicable to IBM Programs in the Agreement and all applicable IBM Program license agreements, applicable transaction documents (TDs), and Attachments (including this one).
Upon reasonable notice, IBM may verify Client's compliance with IBM Program Terms at all site(s) and for all environments in which Client uses or installs an IBM Program (whether for testing, productive use or otherwise). Such verification will be conducted during Client’s normal business hours and in a manner that minimizes disruption to Client's business. IBM may use an independent auditor to assist with such verification, provided IBM has a written confidentiality agreement in place with such auditor.
As reasonably necessary to verify Client's use and installation of IBM Programs and Client’s compliance with the IBM Program Terms, Client agrees to: (i) create, retain, and provide to IBM and its auditors written and other records, system tools outputs, and other electronic or hard copy system information, including information regarding the system configurations on which the IBM Programs operate; and (ii) permit IBM and its auditors to be present and


observe while Client accesses machines to provide such records, outputs and other system information.
IBM will notify Client in writing if any such verification indicates that Client is not in compliance with the IBM Program Terms. IBM will invoice the Client for any additional charges and other liabilities. Client’s obligation to pay is based on its use and deployment of IBM Programs or its failure to comply with the IBM Program Terms at any time during the period such IBM Programs are licensed to Client.
The rights and obligations in this section remain in effect during the period such IBM Programs are licensed to Client and for two years thereafter. This section applies to all IBM Programs licensed within Client's Enterprise, including any licensed under separate Attachments and Transaction Documents, notwithstanding any contrary audit provisions that may be contained in them.

This Attachment, including its Supplement(s), and the Agreement are the complete agreement regarding IBM’s provision of CMP. Additional or different terms in any written communication from Client are void.




5.17.4.2 SUB-CAPACITY FOR ONE-TIME CHARGE PROGRAMS WITH COUNTRY MULTIPLEX PRICING

These terms modify or are in addition to the IBM International Program License Agreement (IPLA) within this GSA Chapter 5.
Subject to the terms of this Amendment for Sub-Capacity for One-Time Charge Programs with Country Multiplex Pricing (Amendment), IBM enables Client to obtain Sub-Capacity Pricing for certain z Systems Programs with one-time charge pricing (Eligible Programs). Eligible Programs are as generally announced by IBM, and each is specified at http://ibm.com/systems/z/swprice/reference/exhibits/ (click on “IPLA Execution-Based”, “IPLA Reference-Based”, or “IPLA z/OS-Based”). This Amendment supersedes any sub-capacity terms offered for Eligible Programs in their License Information or other agreements. If there is a conflict between the terms of this Amendment and those of the Agreement or IPLA, those of this Amendment prevail. Client accepts the terms of this Amendment by signing below or by making any payment for Eligible Programs subject to the Amendment.
1. [bookmark: _TOC_250009]Incorporated Terms for Eligible Programs Running in a CMP Environment
The following sections of the Attachment for IBM Country Multiplex Pricing, Z126-6965 (CMP Attachment within this Chapter 5), apply to the Eligible Programs as if they were Country Multiplex License Charge (CMLC) Programs with Sub-Capacity Pricing, and are incorporated by reference into this Amendment with modifications as indicated:
Section 1 – Definitions


2. [bookmark: _TOC_250008]Additional Definitions
Execution-Based Terms - Execution-Based licensing terms apply to Eligible Programs whose value is based on the Product LPAR Utilization Capacity of the execution (run- time) Environment. The capacity of an Eligible Program with Execution-Based terms must equal the Product LPAR Utilization Capacity of the LPAR(s) where it executes.
Reference-Based Terms -
a. Reference-Based licensing terms apply to Eligible Programs that add value to particular monthly license charge (MLC) Programs or, in selected cases, to particular one time charge (OTC) Programs. The capacity of an Eligible Program with Reference-Based terms must equal the Product LPAR Utilization Capacity of the applicable MLC or OTC Program. This MLC or OTC Program is called the “Parent Program.”
b. When an Eligible Program with Reference-Based terms is used in an Establishment with more than one Machine, the capacity of the Eligible Program must be equal to the Product LPAR Utilization Capacity of the Parent Program(s) across all the Machines in the Establishment. For each Parent Program, the Multiplex Report will specify the contribution of each Machine's MSUs to the overall utilization peak measured for the Multiplex. IBM will use the sum of such MSU values from each Machine in an Establishment to determine billing.
z/OS-Based Terms - z/OS-Based licensing terms apply to Eligible Programs that provide value to the particular Machine where the Program is used. The capacity of an Eligible Program with z/OS-Based Terms must equal the Product LPAR Utilization Capacity of z/OS on that Machine. The Multiplex report will specify the contribution of each Machine's z/OS MSUs to the overall utilization peak measured for the Multiplex. IBM will use the sum of such z/OS MSU values from each Machine where the Eligible Program is used to determine billing. In the case where SCRT reports both z/OS traditional MSU values and z/OS zNALC MSU values for a Multiplex, IBM will use the sum of such MSU values when calculating total MSUs for billing a z/OS-Based Program for a Multiplex.
3. [bookmark: _TOC_250007]Qualifications
a. Client must have executed the CMP Attachment.
b. Client must notify IBM of the type, capacity setting, and serial number of each Machine on which each Eligible Program is executing, including any changes to such type, capacity setting or serial number. The scope of Client’s tracking extends to all Machines in Client’s Multiplex, whether the Eligible Programs have Sub- Capacity or Full Capacity charges. If Client is unwilling or unable to fulfill Client’s tracking responsibilities IBM may apply the Full Capacity terms with 30 days notice. If Client has Eligible Programs with Execution-Based or z/OS-Based terms, Client must have selected Sub-Capacity Pricing on the machine where the Eligible Program is being used, otherwise Full Capacity MSUs will apply.


c. If Client has Eligible Programs with Reference-Based terms, Client must have selected Sub-Capacity Pricing for the Parent Program(s). Full Capacity MSUs will apply for any Machine(s) where the Parent Program is not in Sub-Capacity mode.
d. z/OS must run in z/Architecture (64-bit) mode.
e. OS/390 and MVS may not be licensed to a Machine with Sub-Capacity Pricing.
f. Monthly Multiplex reports, generated by the Sub-Capacity Reporting Tool (SCRT), must be submitted to remain eligible for Sub-Capacity pricing.
g. Sub-Capacity Pricing terms may not be transferred to a third party.
h. If any Sub-Capacity Pricing terms or conditions are not met, the Eligible Program no longer qualifies for Sub-Capacity Pricing. Client agrees to issue an amendment to their delivery order or purchase contract if necessary for IBM to make any resulting billing increase, including Subscription and Support (S&S), if applicable.
4. [bookmark: _TOC_250006]IBM Business Partners
IBM Business Partners are independent from IBM and unilaterally determine their prices and terms. IBM is not responsible for their actions, omissions, statements, or offerings. IBM, however, sets the charges and payment terms for increases in charges resulting from Client’s Multiplex Report submissions.

Client Responsibility
5. [bookmark: _TOC_250005]Charges
a. One-time charges are based on the quantity of MSUs reported in the Multiplex Report during a Reporting Period. This value corresponds to the Product LPAR Utilization Capacity of the Eligible Programs with Execution-Based or z/OS-Based terms or the Parent Program, as applicable. If Sub-Capacity Pricing is not in effect, one-time charges are based on Full Capacity MSUs.
NOTE: Information on IBM’s billing process, including how to determine the applicable Reporting Period for a particular month's charges, can be found on the Sub-Capacity Corner website at http://ibm.com/systems/z/swprice/subcap/terms.html.
NOTE: If Client is required to order additional capacity for an Eligible Program, the S&S capacity for that Eligible Program will also be increased.
b. When multiple versions of an IBM Program qualifying for Sub-Capacity Pricing are licensed within a Multiplex, SCRT will report concurrent peaks for all Programs in the same Program Family. SCRT will calculate the four-hour rolling average for the concurrent peak (the “(All)” line in the Multiplex Report) by adding the LPAR values where any version of the Program is running.
c. If Sub-Capacity Pricing is not in effect, aggregated charges are based on Full Capacity MSUs.


IBM does not give credits or refunds for charges already due or paid if the applicable Product LPAR Utilization Capacity falls below the then current authorized entitlement.
6. [bookmark: _TOC_250004]IBM’s Responsibilities
a. IBM will provide the following on the SCRT website (http://ibm.com/systems/z/swprice/subcap/scrt/):
1. SCRT, at no charge (NOTE: written notification of updates will be sent by email), and
2. the process for transmitting Multiplex Reports and notification of changes (as specified in Section 3.b above) to IBM.
b. IBM will calculate the applicable MSUs for Eligible Programs with Reference- Based or z/OS-Based terms by using the MSUs of the Parent Program(s) or z/OS, as applicable, from the Multiplex Report(s).
7. [bookmark: _TOC_250003]Changes to Terms
In order to maintain flexibility in our business relationship, IBM may change the terms of this Amendment via a modification to the GSA Schedule Such changes are not retroactive; they apply, as of the effective date of the modification , only to new Eligible Program orders or S&S renewalsAdditional or different terms in any written communication from Client (such as an order) are void.






This Amendment, the Agreement or IPLA, and any applicable transaction documents are the complete agreement regarding Sub-Capacity Pricing for IBM Programs with one-time charge pricing in the CMP environment. Additional or different terms in any written communication from Client are void.

Client accepts the terms of this Amendment by issuing IBM a delivery order (or another contract document) that incorporates it by reference.


5.17.4.3 IBM AMENDMENT TO THE ATTACHMENT FOR ZNALC LICENSE CHARGES
The terms of this Amendment to the Attachment for zNALC License Charges on IBM System z (Amendment) are in addition to and modify the terms of the IBM Attachment for zNALC License Charges (Attachment). Client accepts the terms of this Amendment by issuing a delivery order or contract document for IBM Programs utilizing the charging structure described below. If there is a conflict among the various documents, (i) the terms of this Amendment prevail over those of the Attachment, and (ii) the terms of a Transaction Document prevail over both of these documents.


8. [bookmark: _TOC_250002]Additional Definitions
Multiplex – all of Client’s Eligible Machines within a single country as defined in the Attachment for Country Multiplex Pricing (Z126-6965).
Multiplex Report – a report generated by SCRT to enable IBM to calculate Sub- Capacity Pricing for Programs in a Multiplex.
Multiplex System z New Application License Charges (MzNALC) – the price metric used to implement zNALC charges for z/OS running on an MzNALC Eligible Machine within a Multiplex.
MzNALC Eligible Machine – A Machine to which an Eligible Operating System is licensed and that is specified in the Mainframe Exhibits section of the System z Software Contracts Web site with “zN” in the zNALC column and with “C” or “P” designation in the “CMP” column. An MzNALC Eligible Machine is a Designated Machine that is eligible to receive zNALC charges implemented using the MzNALC price metric as described in Section 2 below.
9. [bookmark: _TOC_250001]Charges
When MzNALC charges apply to z/OS, monthly charges are based on the number of MSUs reported for z/OS (with zNALC charges) on the Multiplex Report during a Reporting Period. This value corresponds to the Product LPAR Utilization Capacity.





This Amendment and the Attachment, are the complete agreement regarding zNALC License Charges on MzNALC Eligible Machines. Additional or different terms in any written communication from Client are void.
Client accepts the terms of this Amendment by issuing IBM a delivery order (or another contract document) that incorporates it by reference.



5.17.4 GROWTH OPPORTUNITY LICENSE CHARGE (GOLC)
Any Programs licensed in accordance with the terms herein that require 64-bit z/Architecture hardware in order to execute properly may be licensed only to a Designated Machine that properly implements z/Architecture.
Growth Opportunity License Charges ("GOLC") are available only for Programs which are used on a Machine listed in "System z Machines " table below. However, GOLC may not be available for all Programs used on a listed Machine. If Graduated Monthly License Charges are available for Programs for which GOLC are not available, then a default charge applies which is equal to the Basic Graduated Monthly License Charge for the Machine Group indicated.

	GOLC Category
	Default Charge Equal to Basic Charges for:

	H30
	Group 40

	H50
	Group 50

	H70
	Group 70


Increases in any System z Program GOLC or default charges, due to changes in the Category placement for any Machine that they are licensed to, will be in effect for a minimum period of one month. For System z and Amdahl/non-IBM Product Information, see http://www.ibm.com/zseries/library/swpriceinfo/ (See Machines with GOLC in the Group column).


5.17.4 ATTACHMENT PARALLEL SYSPLEX LICENSE CHARGE (PSLC)
The terms of this Attachment are in addition to those of Chapter 1 and this Chapter 5. Any Programs licensed in accordance with the terms of this Attachment that require 64-bit z/Architecture hardware in order to execute properly may be licensed only to a Designated Machine that properly implements z/Architecture.
Parallel Sysplex license charges (called "PSLC") available under this Attachment are provided for selected IBM System z Programs when these Programs are designated to a machine or machines operating in an actively coupled Parallel Sysplex environment.


IBM Responsibilities


IBM will:
1. make selected System z Programs available to you at PSLC; and
2. specify, in an exhibit, the Parallel Sysplex environment (machine requirements, coupling criteria, and software requirements) and the basis for PSLC (the service unit capacity of participating machines). We will inform you of any changes.
Government Responsibilities
Promptly notify IBM :
1. when you have an actively coupled Parallel Sysplex environment;
2. if the Parallel Sysplex environment ceases to be actively coupled. In such case, charges will revert to our generally available recurring charges; and
3. if you add or remove machines from the environment. In such cases, the PSLC will be adjusted.


5.17.5 ATTACHMENT SYSTEM Z NEW APPLICATION LICENSE CHARGE
The terms of this Attachment for zNALC License Charges on IBM System z (“Attachment”) are in addition to those of this GSA Schedule, Chapter 1 and Chapter 5.
1. Definitions
Eligible Machine – A Machine to which an Eligible Operating System is licensed and that is specified in the Mainframe Exhibits section of the System z Software Contracts Web site with “zN” in the zNALC column.
An Eligible Machine is a Designated Machine that is eligible to receive zNALC pricing as described herein.
Eligible Operating System – An operating system specified in the zNALC Eligible Operating Systems subsection of the System z Software Contracts Web site (http://ibm.com/systems/z/swprice/reference/exhibits/opsys.html).
Full Capacity MSUs – The total capacity of a Machine as specified in the Mainframe Exhibits section of the System z Software Contracts Web site.
Mainframe Exhibits section of the System z Software Contracts Web site – http://ibm.com/systems/z/swprice/reference/exhibits/hardware.html
MSUs – Millions of Service Units per hour. Units of Workload capacity of an Eligible Machine.
Product LPAR Utilization Capacity – The highest number of MSUs utilized by the combined logical partitions (“LPARs”) in which z/OS (with zNALC charges) runs concurrently during a Reporting Period. The number of MSUs is based on a 4-hour rolling average utilization.
Reporting Period – The period that begins on the second day of a month and ends on the first day of the following month.


Sub-Capacity Pricing – Charges for z/OS (with zNALC charges) based on less than Full Capacity MSUs.
Sub-Capacity Report – A report generated by the IBM Sub-Capacity Reporting Tool. The tool analyzes System Management Facilities (“SMF”) data and calculates the Product LPAR Utilization Capacity for z/OS (with zNALC charges). The Sub-Capacity Report includes this calculation. Customer is required to submit the report to IBM only if Sub-Capacity Pricing is in effect.
zNALC – System z New Application License Charges (“zNALC”) charges are available only for z/OS running on an Eligible Machine. zNALC charges allow for Sub-Capacity Pricing and Parallel Sysplex aggregation.
zNALC LPAR(s) – One or more LPARs where z/OS (with zNALC charges) is running.
2. Qualified Applications
a. An “Application” is a computer program that is used to accomplish specific business tasks (such as Customer Relationship Management (“CRM”), Enterprise Resource Planning (“ERP”), Supply Chain Management (“SCM”), business information warehouse, accounting and inventory control programs), including the database server used for that task. In this definition, an Application is not a standalone database management system or systems management tool (i.e., related to the management or operation of the computer itself or of other computer programs). Examples of software that are not considered Applications are operating system software, database products (except as qualifying in the section below), transaction managers, tools, utilities and games.
b. An Application may be considered a “Qualified Application” if it is:
1. Currently generally commercially available, supported by its manufacturer and enabled to run under z/OS, and that same Application (with substantially the same functionality) is simultaneously generally commercially available, supported by its manufacturer on, and enabled to run under a UNIX operating system (e.g., AIX, HP-UX, Linux or Solaris), or Microsoft Windows (collectively "Distributed Platforms”); or
2. A database server running under z/OS and it is operating solely in support of a software program that is currently generally commercially available, supported by its manufacturer and running in a client/server environment where the business logic (e.g., application server) is running on a Distributed Platform; or
3. Java language business applications running under WebSphere Application Server (or equivalent). These do not include systems management tools.
c. IBM will determine whether a particular software program is a Qualified Application.
NOTE: For additional information and a few examples of approved zNALC Qualified Applications, see: http://ibm.com/systems/z/resources/swprice/mlc/znalc.html
3. Requirements for z/OS with zNALC Charges
a. z/OS (with zNALC charges) must be licensed to an Eligible Machine.
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b. z/OS IBM middleware running on a zNALC LPAR must be priced with either Advanced Workload License Charges (“AWLC”), Advanced Entry Workload License Charges (“AEWLC”), Workload License Charges (“WLC”), Entry Workload Charges (“EWLC”), or Select Application License Charges (“SALC”), if such charge, as applicable is available.
c. zNALC LPARs must be used exclusively for the Qualified Application and for programs that support the Qualified Application and for no other purpose.
d. z/OS (with zNALC charges) may not be licensed to the same Eligible Machine as either z/OS.e or as z/OS with New Application License Charges (“NALC”).
e. z/OS (with zNALC charges) may not be licensed to the same Eligible Machine as OS/390 or MVS.
f. z/OS (with Sub-Capacity zNALC charges) may not run as a guest of any version of VM or z/VM unless:
1. z/OS APAR OA20314 was applied to the z/OS guest system before it was IPLd, and
2. SCRT Version 14.2.0 or higher is used to create the SCRT report.
g. The first four letters of each zNALC LPAR must be “ZNAL”. Alternatively, if Customer prefers not to change LPAR names to qualify for zNALC, and is running z/OS V1.6 or higher, Customer may set the “LICENSE=ZNALC” IPL parameter to indicate a zNALC LPAR,
NOTE: The zNALC IPL Parameter is available via APAR OA20314.
h. Any copies of Eligible Operating Systems that run on an Eligible Machine must run in z/Architecture (64-bit) mode.
i. Customer agrees to certify to IBM:
1. initially that Customer is eligible for zNALC under the terms of this Attachment, and
2. annually that Customer is and has been continuously eligible for zNALC under the terms of this Attachment.
See Z125-7465, zNALC Annual Eligibility Certification Form.
Failure to submit a zNALC Annual Eligibility Certification Form will result in termination of zNALC charges. The z/OS license will revert to then-available charges.
4. Charges
a. When zNALC charges apply to z/OS:
1. monthly charges are based on the number of MSUs reported for z/OS (with zNALC charges) in the Sub-Capacity Report for the specified Eligible Machine during a Reporting Period. This value corresponds to the Product LPAR Utilization Capacity or, on a non- partitioned Eligible Machine, must equal the Full Capacity MSUs. If Sub-Capacity Pricing is not in effect, monthly charges are based on Full Capacity MSUs;
NOTE: Information on IBM’s billing process, including how to determine the applicable Reporting Period for a particular month's charges, can be found on the Sub-Capacity Corner website at http://ibm.com/systems/z/swprice/subcap/terms.html ;


2. z/OS (with zNALC charges) licenses are initially charged at Full Capacity MSUs until IBM has processed the initial Sub-Capacity Report on that Eligible Machine, enabling Sub- Capacity Pricing;
3. once Sub-Capacity Pricing has commenced for z/OS (with zNALC charges) on an Eligible Machine, if z/OS (with zNALC charges) does not appear in a Sub-Capacity Report subsequent to its initial monthly charge, it will be charged at the minimum zNALC MSUs.
NOTE: IBM specifies minimum zNALC MSUs in its programming announcements;
4. eligible features of z/OS (with zNALC charges) have the same MSUs as z/OS (with zNALC charges);
5. the number of MSUs associated with a zNALC LPAR is equivalent to the highest observed rolling 4-hour average utilization in a Reporting Period. Customer may manage zNALC LPAR utilization by explicitly specifying the defined capacity of the zNALC LPAR(s) on the Hardware Management Console (“HMC”). However, this is not required to obtain Sub- Capacity Pricing. If Customer chooses to specify the defined capacity for a particular zNALC LPAR, the Sub-Capacity Reporting Tool will use the lower of the specified capacity or the 4- hour rolling average in order to determine the number of MSUs associated with z/OS (with zNALC charges);
6. the capping function in z/OS (with zNALC charges) is used to ensure the workload does not exceed the LPAR defined capacity Customer has specified on a 4-hour rolling average. To achieve this, the capping function may automatically reduce and limit computer resources to workloads running in that LPAR. By defining the LPAR capacity, Customer authorizes the capping function to cap the computer’s resources as defined; and
7. increases in Full-Capacity MSU Charges for z/OS (with zNALC charges), due to changes Customer makes in the MSU capacity for any Eligible Machine that it is licensed to, will be in effect for a minimum period of one month.
b. Calculation of Sub-Capacity MSUs when an Eligible Machine has z/OS licensed with Sub- Capacity charges for both a) zNALC and b) AWLC/AEWLC/WLC/EWLC:
If the total MSUs for both z/OS (with zNALC charges) plus the z/OS (with AWLC or AEWLC or WLC or EWLC charges) shown on the Sub-Capacity Report exceed the highest rolling 4-hour average of the Eligible Machine (“Peak Measurement”), then IBM will reduce the z/OS (with zNALC charges) MSUs so that the total MSUs do not exceed the Peak Measurement. However, the z/OS (with zNALC charges) MSUs will not be reduced below the minimum zNALC MSUs.
NOTE: IBM specifies minimum zNALC MSUs in its programming announcements.
NOTE: If an Eligible Machine has z/OS with full-capacity AWLC or AEWLC or WLC or EWLC charges, then zNALC pricing should be avoided, However, if z/OS with AWLC or AEWLC or WLC or EWLC charges is co-resident with z/OS (with zNALC charges), then IBM recommends Sub-Capacity pricing be implemented.
c. When aggregated zNALC charges apply to IBM Programs, aggregated charges:
1. are available only for z/OS (with zNALC charges) used on an Eligible Machine in an actively coupled Parallel Sysplex. To be actively coupled, the following criteria must be met:


(a) All Eligible Machines in the Parallel Sysplex must be physically attached via coupling links to a common Coupling Facility. In addition, Government must provide time synchronization using either timer links to a common Sysplex Timer or coupling links transporting Server Time Protocol (“STP”) timing information in an STP Coordinated Timing Network(”CTN”).
If a Coupling Facility is divided into LPARs, all Eligible Machines must be attached to the same Coupling Facility LPAR.
(b) All Eligible Operating System images that comprise the Parallel Sysplex environment must have at least one common Systems Enablement Function, specified in the Exhibit for zNALC License Charges on IBM System z, Z125-7455, (“Exhibit”), activated to use the Coupling Facility across all images in the Parallel Sysplex.
(c) The configuration and operating modes described in this Attachment must be the normal mode of operations for this environment.
(d) An Eligible Machine can only be in one Parallel Sysplex for pricing purposes. The Eligible Operating System images participating in the Systems Enablement Function(s) must account for at least 50 percent of the total Eligible Operating System workload on each Eligible Machine. In the event there are two LPARs, each 50 percent of the total Eligible Operating System workload, connected to two Parallel Sysplexes, Customer may select which Parallel Sysplex the Eligible Machine will be included in for billing.
2. require Customer to provide IBM with a completed IBM Sysplex Verification Package upon the occurrence of any of the following: 1) Customer implements an actively coupled Parallel Sysplex, 2) a change is made to any Eligible Machine, e.g., model upgrades or model downgrade in the Parallel Sysplex, 3) IBM requests a package for any year during which Customer has received aggregated zNALC pricing, and 4) at least once in every 12 month period.
NOTE: The IBM Sysplex Verification Package can be found at http://ibm.com/systems/z/swprice/sysplex/verify.html .
Information regarding the technical aspects of Parallel Sysplex aggregation and detailed information on tools, processes and procedures may be found at the Sysplex Aggregation Web site at http://ibm.com/systems/z/swprice/sysplex .
3. are based on the sum of the MSUs on the Sub-Capacity Reports that Customer submits to IBM for each copy of z/OS (with zNALC charges) installed on qualifying Eligible Machines in a Parallel Sysplex;
4. are based on Full Capacity MSUs if Sub-Capacity Pricing is not in effect; and
5. require two or more Eligible Machines actively coupled using the applicable coupling links and Coupling Facility specified in the Exhibit.
5. IBM’s Responsibilities
IBM will:


a. specify in Appendix M, or a later the current commercial version of Exhibit Z125-7455 the 1) Applicable Coupling Facilities, 2) Systems Enablement Functions, and 3) the date and the process for transmitting Sub-Capacity Reports to IBM;
b. make available the Sub-Capacity Reporting Tool;
c. review and validate Customer supplied alternate values indicated in the Sub-Capacity Reports, and if appropriate, at its sole discretion make adjustments to zNALC charges; and
d. register Eligible Machines when Customer submits the initial Sub-Capacity Reports.
6. Government Responsibilities under Sub-Capacity Pricing
Sub-Capacity Pricing is conditioned upon utilization of capacity approved by IBM and accurate capacity utilization measurement data generated by the operating system and processed by SCRT.
Customer agrees to:
a. promptly install any code required by IBM for IBM Programs or IBM System z Machine Code required by IBM to accurately calculate Sub-Capacity Pricing;
b. not alter, modify, omit, or delete, by any means, directly or indirectly, the:
1. SMF or SCRT89 records;
2. SCRT, except for changes provided by IBM; or
3. Sub-Capacity Reports that Customer submits to IBM, except for those SCRT report fields where Customer comments are expressly required or permitted. Instructions for completion of the required and optional Customer comment fields can be found in the most current version of the SCRT Users Guide (SG24-6522).
c. not enable or use any SCRT control statement except as expressly authorized by IBM in the SCRT User Guide or an Addendum signed by Customer;
d. collect and retain for a period of not less than six months the SMF and SCRT89 data records that are required by SCRT for each Reporting Period from all LPARs on the Eligible Machine. For IBM AWLC Programs that are not reported on SMF 89 records or on SCRT89 records, Customer must use NO89 control statements to identify the LPAR(s) or Guest (LPARs) in which the AWLC Programs ran during any part of the Reporting Period;
e. run the most current version of the SCRT against the collected SMF and SCRT89 data to produce a Sub-Capacity Report from all Eligible Operating System LPARs on the Eligible Machine for which z/OS (with zNALC charges) is licensed. If there have been special circumstances during the Reporting Period, Customer may, in accordance with the then current SCRT Users Guide (SG24-6522), use the “Exclude” control statement and provide an explanation of the variance.
f. send to IBM within the time specified in the Exhibit:
1. the initial Sub-Capacity Report that is based on the data for the entire initial Reporting Period for each Eligible Machine that Customer wishes IBM to register for Sub-Capacity Pricing; and


2. subsequent Sub-Capacity Reports that are based on the data for each entire Reporting Period thereafter for each registered Eligible Machine.
Sub-Capacity Reports may not be used to discontinue licenses, report Eligible Machine model downgrades, or to disable z/OS (with zNALC charges) features.
Both IBM and Government agree that Sub-Capacity Reports that reflect a change to Product LPAR Utilization Capacity or to the inventory of IBM Programs on an Eligible Machine (e.g. new Program, or change in Designated Machine previously identified to IBM) will be considered to be orders placed by Customer without further action on Customer’s part, and Customer authorizes IBM to make any resulting billing increase or decrease. Sub-Capacity Reports not submitted by the “not later than” date specified in the Exhibit will result in z/OS (with zNALC charges) being charged on a Full Capacity MSU basis for the Reporting Period;
g. configure Customer’s Eligible Machine to send Transmit System Availability Data (“TSAD”) weekly to IBM via the Remote Support Facility (“RSF”). This enables IBM to verify that the Product LPAR Utilization Capacity MSUs in the Sub-Capacity Reports Customer submits to IBM are consistent with Customer’s actual Eligible Machine configuration. An alternate means for Customer to collect and transmit this data is provided in the SCRT Users Guide (SG24- 6522). Failure to submit TSAD may result in IBM Programs being charged on a Full Capacity MSU basis;
h. assign a person in Customer’s organization with authority to discuss with IBM and promptly resolve any questions about 1) Sub-Capacity Reports, 2) inconsistencies between the Sub- Capacity Reports and current license entitlement, and 3) configuration data reported via the RSF;
i. contact IBM if Customer elects to convert from zNALC Sub-Capacity Pricing to zNALC at Full Capacity MSUs;
j. not register, directly or indirectly, IBM Programs with the z/OS IFAUSAGE service, except as directed by the documentation for the IBM Program;
k. not register, directly or indirectly, Non-IBM Programs with the z/OS IFAUSAGE service as an IBM Program with an IBM product identifier; and
l. not cause, directly or indirectly, Product Utilization Capacity to be attributed to another program, either an IBM Program or a Non-IBM Program, when the Product Utilization Capacity is unrelated to that program, except in the case of incidental Product Utilization Capacity associated with diagnosing, monitoring, or measuring a program.
7. Compliance Verification
For purposes of this section, "ICA Program Terms" means terms applicable to ICA Programs and applicable Transaction Documents and Attachments (including this one). IBM’s Compliance Terms are provided in this Chapter.
8. Subcapacity Reporting
The Government is responsible for transmitting the Sub-Capacity Reports to IBM per the process outlined in the following website http://ibm/com/zseries/swprice/scrt/. Reports are due by the second, but not later then the ninth, calendar day of each month.


This Attachment. Chapter 1 and this Chapter 5, including applicable Attachments and Transaction Documents, are the complete agreement regarding zNALC License Charges on IBM System z and replace all prior oral or written communications, representations, undertakings, warranties, promises, covenants, and commitments between Customer and IBM regarding zNALC License Charges on IBM System z. In entering into this Attachment, including any applicable Transaction Document, neither party is relying on any representation that is not specified in this Attachment, the Transaction Document, or the Agreement. Additional or different terms regarding this On/Off CoD offering identified in a Government Delivery Order, unless provided in an IBM proposal or quote, are void.


5.17.6 ATTACHMENT IBM SYSTEM Z USAGE PRICING CHARGES
These terms are in addition to those of Chapter 1 and this Chapter 5 . Any Programs licensed in accordance with the terms of this Attachment that require 64-bit z/Architecture hardware in order to execute properly may be licensed only to a Designated Machine that properly implements z/Architecture.
The terms of this Attachment apply to selected System z Programs that have a Usage Pricing Charge, which is a monthly recurring charge. To qualify for Usage Pricing Charges, the eligible Program must be running on a Machine or in a qualified Parallel Sysplex where OS/390 Version 2, z/OS or later is running in at least one LPAR partition on the Machine or in the Parallel Sysplex. For each selected Program (Program "Base," where multiple "Bases" of a Program are eligible) the Government may elect a Usage Pricing Charge or any other applicable recurring charge.
Machines or Parallel Sysplexes running OS/390 Auto UNIX do not qualify for Usage Pricing Charges as OS/390 Auto UNIX is a pre-configured UNIX-only system without the ability to activate the usage measurement function.
IBM specifies in the Supplement to this Attachment, billing start and end dates, eligible Programs, and the applicable measurement basis (e.g., machine service units).
Measurement Recording
Program usage will be measured as specified in the Exhibit for IBM System z Usage Pricing Charges (“Exhibit”). To measure and record measurement data, you agree to use, unmodified on all MVS/ESA, OS/390, z/OS and z/OS.e LPARs on the Machine for which the Program is licensed and on all Machines which are actively coupled to that Machine in a Parallel Sysplex, 1) the usage measurement function, which IBM provides in the operating system Program and 2) a reporting function, which IBM provides in the IBM Software Usage Report Program. You agree not to alter 1) the records collected by the usage measurement function; 2) the IBM Software Usage Report Program, except for changes provided by IBM; or 3) the Software Usage reports, generated by the Software Usage Report Program, which you will provide to IBM.
Billing Periods
The Government's billing period is the 12-months in duration. However, IBM may permit the initial billing period to be less or greater than 12 months to allow for fiscal year alignment.


To establish the usage for a billing period, using the measurement function it provides, IBM identifies your
1. highest daily usage of a Program, which is the highest of 24 hourly measurements recorded each day; and
2. monthly usage of a Program, which is the fourth highest daily measurement recorded for a month.
The Government agrees to:
1. run our usage measurement function throughout initial and subsequent billing periods on all MVS/ESA, OS/390, z/OS and z/OS.e LPARs on the Machine for which the Program is licensed and on all Machines coupled to that Machine in a Parallel Sysplex;
2. reinitialize all copies of DB2 after the usage measurement function has been activated, whenever DB2 usage is being measured for Usage Pricing Charges; and
3. provide IBM with a Software Usage Report generated by the Software Usage Report Program for (1) each Machine not in a Parallel Sysplex, (a separate report for each Machine) and (2) all Machines which are actively coupled in the same Parallel Sysplex (a separate report for all Machines within a Parallel Sysplex, i.e., a separate report for each Parallel Sysplex). You are to provide these Software Usage Reports within ten business days after the usage measurements are completed one month prior to the end of each billing period.
Initial Billing Period
To establish the measurement for the initial billing period, the Government will run the usage measurement function for two months (contiguous days) against all copies and versions of an eligible Program. These months need not be calendar months. The Government must start the measurement period on a day when the eligible Program is running on the Machine and run the usage measurement function on all MVS/ESA, OS/390, z/OS, and z/OS.e LPARs on the Machine or Parallel Sysplex.
The higher monthly usage of the initial two-months determines the Government's monthly Usage Pricing Charge for the fiscal year next 12-month billing period.
The initial billing period begins on the first day of the first full calendar month in which usage measurement is collected.
Transitioning from MULC
The highest monthly usage, derived from the preceding Measured Usage License Charge (MULC) billing period (including one month before that billing period and excluding the final month of the billing period), will be used to determine your monthly Usage Pricing Charge when transitioning a Program under MULC to Usage Pricing Charges.
Subsequent Billing Periods
The Government agrees to provide IBM with the Software Usage Report for the billing period within the first ten business days of the final month of the previous billing period.
The highest monthly usage measured for the initial billing period (excluding those recorded in the final month) will be the basis for establishing charges for the second billing period. For


subsequent billing periods, the highest Monthly Usage measured for the prior 12 months, starting one month earlier than the previous billing period, will be the basis for establishing charges.
In the last month of a billing period, IBM will review your usage of a Program and calculate a new Usage Pricing Charge, if appropriate. A new Usage Pricing Charge would apply at the start of your next billing period. Client accepts the new pricing by issuing IBM a delivery order or contract, as applicable.
Determining the Usage Pricing Charge
The Government's monthly Usage Pricing Charge is determined by your monthly "Usage Level(s).” Usage Levels correspond to the Usage Range(s), specified in Appendix N, which are determined by the Government's monthly usage (as reported by the usage measurement function IBM provides).
If the Government is using multiple versions (or copies) of a Program on a Machine, IBM will 1) use the aggregated usage provided on the Software Usage Report to represent the usage consumed by all the versions (copies), and 2) apply this aggregate usage measurement to the charge applicable to the latest version of a Program installed on that Machine. At least one version of the Program must be listed on the Exhibit as a Program for which Usage Pricing Charges by service units ("SUs") are available.
If the Government is using a Program in an actively coupled Parallel Sysplex environment, IBM will 1) aggregate the usage across all of the Machines in the Parallel Sysplex and 2) apply this aggregate usage to the charge applicable to the latest version of a Program installed on those Machines.
General
In determining the Government's usage of a Program, the earlier versions of which are already subject to Usage Pricing Charges, IBM will disregard measurements recorded during an applicable testing period, if any, if you so indicate on the Software Usage Report. If you add a new version of a Program during a billing period, charges will be based on the charge for the latest version.
The charge for a Program will revert to the applicable recurring charge if the Government 1) fail to provide IBM with the Software Usage Report within the specified time period or 2) at the end of a billing period, end your participation in this offering. In either event, the Government may not resume participation for that Program for 12 months. If the Government later want to resume participation, your Usage Pricing Charge will be based on the Software Usage Report Government provided to IBM for the preceding 12-month period. If a Program was terminated from participating for either of the above reasons, a 12-month period applies before the Program is eligible for Usage Pricing Charges.
The Government may terminate this offer on one month's written notice. Upon termination, the charge for a Program will revert to another applicable recurring charge. If an alternative recurring charge is not available, your license will terminate.
Compliance Verification


For purposes of this section, "ICA Program Terms" means terms applicable to ICA Programs in this Chapter 5, Chapter 1 and applicable Transaction Documents and Attachments (including this one).


5.17.7 ATTACHMENT IBM SYSTEM Z WORKLOAD LICENSE CHARGES
Any Programs licensed in accordance with the terms herein that require z/Architecture (64-bit) hardware in order to execute properly may be licensed only to a Designated Machine that properly implements z/Architecture.
Definitions:

	Eligible Machine
	A Machine to which an Eligible Operating System is licensed. Any copies of Eligible Operating Systems that run on an Eligible Machine must run in z/Architecture (64-bit) mode. Eligible Machines are specified in Appendix M of this Schedule.

	Eligible Operating Systems
	Operating Systems specified in the Appendix.

	Full Capacity MSUs
	The total capacity of an Eligible Machine as specified in the Appendix.

	Guest (LPAR)
	z/TPF or z/OS when running under z/VM

	MSUs
	Millions of Service Units per hour. Units of Workload capacity of an Eligible Machine.

	Native (LPAR) Operating System Family
	z/TPF or z/OS when not running under z/VM
An IBM operating system and the IBM middleware that runs under it. The applicable IBM operating systems are z/OS, z/TPF, and z/VSE V4 or higher.

	Product LPAR Utilization Capacity
	The highest number of MSUs utilized by the combined logical partitions (LPARs) in which a Variable Workload License Charges (VWLC) IBM Program runs concurrently during a Reporting Period. The number of MSUs is based on a 4-hour rolling average utilization.

	PSLC Option
	Parallel Sysplex License Charges available for selected IBM Programs which are used on an Eligible Machine and are running an Eligible Operating System. See Appendix L

	Reporting Period
	The period which begins on the second day of a month and ends on the first day of the following month.

	Sub-Capacity Pricing
	WLC for VWLC IBM Programs based on less than Full Capacity MSUs

	Sub-Capacity Report
	A report generated by the IBM-provided Sub-Capacity Reporting





	
	Tool. The tool analyzes System Management Facilities (“SMF”) data and SCRT89 data and calculates the Product LPAR Utilization Capacity for most VWLC IBM Programs. The Sub- Capacity Report includes these calculations. The Government is required to submit the report to IBM only if Sub-Capacity Pricing is in effect.

	WLC
	Workload License Charges available for selected IBM Programs which are used on an Eligible Machine and are running under an Eligible Operating System. WLC allow for Sub-Capacity Pricing.



1. Charges
1. The Government has a choice of selecting either, if available, but not both. WLC or PSLC within an Operating System Family on an Eligible Machine that has an Eligible Operating System licensed to it. However,
(a) IBM Programs with charge types shown below, however, may be licensed to the same Eligible Machine as IBM Programs with WLC charges:
i. New Application License Charges (“NALC”)
ii. System z New Application License Charges (“zNALC”)
iii. Select Application License Charges (“SALC”)
iv. Midrange Workload License Charges (“MWLC”)
(b) once the Government selects WLC, the Government may not switch back to PSLC without prior IBM approval, which IBM may grant in its sole discretion; and
(c) WLC Programs and PSLC Programs may not be aggregated together for pricing purposes.
2. When Flat Workload License Charges ("FWLC") apply to IBM Programs, charges are a fixed monthly charge.  z/OS must be licensed to the Eligible Machine, FWLC charges are not available on an Eligible Machine if any Program in the z/OS Operating System Family has PSLC charges.
3. When VWLC charges apply to IBM Programs:
a. Monthly charges are based on the number of MSUs reported in the IBM Program's Sub- Capacity Report for the specified Eligible Machine during a Reporting Period. This value corresponds to the Product LPAR Utilization Capacity or, on a non-partitioned Eligible Machine, must equal the Full Capacity MSUs. If Sub-Capacity Pricing is not in effect, monthly charges are based on Full Capacity MSUs;
NOTE: Information on IBM’s billing process, including how to determine the applicable Reporting Period for a particular month’s charges, can be found on the Sub-Capacity Corner website at http://www.ibm.com/zseries/swprice/subcap/
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b. Eligible Operating System licenses are charged at Full Capacity MSUs until IBM has processed the initial Sub-Capacity Report for that Eligible Operating System on that Eligible Machine, enabling Sub-Capacity Pricing for that Operating System Family.
c. the initial monthly charge for a non-operating system license is based upon the applicable operating system MSUs.
d. once Sub-Capacity Pricing has commenced for an Eligible Operating System on a Eligible Machine, if a VWLC IBM Program does not appear in a Sub-Capacity Report subsequent to its initial monthly charge, it will be charged at the minimum VWLC MSUs;
NOTE: IBM specifies minimum VWLC MSUs in its programming announcements;
e. If the Government elects to have Sub-Capacity Pricing for a VWLC IBM Program on an Eligible Machine, then the Government must have Sub-Capacity for all VWLC IBM Programs in that Operating System Family on that Eligible Machine;
f. VWLC features have the same MSUs as the Program;
g. when z/TPF is licensed to an Eligible Machine, the Sub-Capacity Reporting Tool calculates the number of MSUs for z/TPF IBM Programs running on it. See the Amendment for Calculation of z/TPF MSUs (INTC-7283) for further details;
h. when z/OS is licensed to an Eligible Machine, the Sub-Capacity Reporting Tool calculates the number of MSUs used across all of the z/OS LPARs in which each z/OS VWLC IBM Program ran during the Reporting Period as follows:

	
If z/OS is running in Native LPAR(s) …
	and z/OS is running in Guest LPAR(s), at least one of which is at V1.6 or lower …
	and z/OS is running in Guest LPAR(s), at least one of which is at V1.7 or higher …
	
then, MSUs are calculated in LPAR(s) in which the VWLC IBM Program ran, as follows:

	Yes


Yes
	Yes


Yes
	Yes


No
	The highest combined:
1. 4-hour rolling average utilization across all z/OS Native LPARs, and
2. the maximum capacity of all z/OS Guest LPARs

	Yes Yes
No
	No No
No
	Yes No
Yes
	The highest combined 4-hour rolling average utilization across all z/OS Native LPARs and z/OS Guest systems

	No
No
	Yes
Yes
	Yes
No
	The highest combined maximum capacity of all z/OS Guest LPARs


The Government may manage Native z/OS LPAR utilization by specifying an LPAR defined capacity on the Hardware Management Console (“HMC”). However, this is not required to


obtain Sub-Capacity Pricing. If the Government chooses to specify the defined capacity for a particular Native z/OS LPAR, the Sub-Capacity Reporting Tool will use the lower of the specified capacity or the 4-hour rolling average in order to determine the number of MSUs associated with a VWLC IBM Program.
If an OS/390 or MVS operating system is licensed to the same Eligible Machine, then charges for the z/OS Operating System Family are based on Full Capacity MSUs
i. The capping function in z/OS is used to ensure the workload does not exceed the LPAR defined capacity Government has specified on a 4-hour rolling average. To achieve this, the capping function may automatically reduce and limit computer resources to workloads running in that LPAR. By defining the LPAR capacity, the Government authorizes the capping function to cap the computer's resources as defined; and,.
ii. Increase in any IBM System z Program VWLC charges, due to changes the Government makes in the MSU capacity for any Eligible Machine it is licensed to, will be in effect for a minimum period of one month.
4. When aggregated VWLC apply to IBM Programs, aggregated charges:
a. Are available only for IBM Programs used on an Eligible Machine in a Parallel Sysplex.
b. Are based on the sum of the MSUs on the Sub-Capacity Reports that the Government submits to IBM for each copy of an IBM Program installed on qualifying Eligible Machines in a Parallel Sysplex. If Sub-Capacity Pricing is not in effect, aggregated charges are based on Full Capacity MSUs.
c. Require two or more Eligible Machines actively coupled using the applicable coupling links and Coupling Facility specified in the Appendix.
d. To be actively coupled, the following criteria must be met:
i. All Eligible Machines in the Parallel Sysplex must be physically attached via coupling links to a common Coupling Facility. In addition, time synchronization must be provided using either timer links to a common Sysplex Timer or coupling links transporting Server Time Protocol (“STP”) timing information in an STP Coordinated Timing Network (“CTN”).
ii. If a Coupling Facility is divided into LPAR's, all Eligible Machines must be attached to the same Coupling Facility LPAR.
iii. All Eligible Operating System images that comprise the Parallel Sysplex environment must have at least one common Systems Enablement Function, specified in the Appendix, activated to use the Coupling Facility across all images in the Parallel Sysplex.
iv. The configuration and operating modes described herein must be the normal mode of operations for this environment.
v. An Eligible Machine can only be in one Parallel Sysplex for pricing purposes. The Eligible Operating System images participating in the Systems Enablement


Function(s) must account for at least 50 percent of the total Eligible Operating System workload on each Eligible Machine.
In the event there are two LPARs, each 50 percent of the total Eligible Operating System workload, connected to two Parallel Sysplexes, the Government may select which Parallel Sysplex the Eligible Machine will be included in for billing.
On an annual basis, upon IBM’s request, the Government will provide IBM with a completed IBM Sysplex Verification Package
Note: Information can be found at http://ibm.com/zseries/swprice/sysplex/
Additional information regarding the technical aspects of Parallel Sysplex aggregation and detailed information on tools, processes, and procedures may be found at the Sysplex Aggregation website at the following URL: http://ibm.com/zseries/swprice/sysplex/
2. IBM's Responsibilities
IBM will:
1. Specify
a. The Eligible Machines and their Full Capacity MSUs,
b. The applicable Coupling Facilities
c. Eligible Operating Systems
d. Systems Enablement Functions, and
e. The date and the process for transmitting Sub-Capacity Reports to IBM;
2. Provide the Sub-Capacity Reporting Tool;
3. Adjust VWLC in response to the changes the Government indicate on the Sub-Capacity Reports you submit; and
4. Register Eligible Machines when the Government submits the initial Sub-Capacity Reports.
3. Government's Responsibilities under Sub-Capacity Pricing Government agrees to:
1. Promptly install any enabling code for IBM Programs or IBM System z Licensed Internal Code (LIC) required for Sub-Capacity Pricing;
2. Collect, and retain for a period of not less than six months, the SMF and SCRT89 data records for all LPARs, by Eligible Machine, required by the Sub-Capacity Reporting Tool for each Reporting Period;
3. Run the most current version of the Sub-Capacity Reporting Tool against the collected SMF and SCRT98 data to produce a Sub-Capacity Report. In addition, the Government agrees to specify the LPAR name(s) in the Sub-Capacity Report where any IBM Programs run for which SMF or SCRT89 data is not created. If there have been special circumstances during the Reporting Period, the Government may also provide alternate values, as defined in the


SCRT Users Guide (SG24-6522), for each IBM Program with an explanation for the variance.
4. Send to IBM within the time specified in the Appendix,
a. The initial Sub-Capacity Report that is based on the data for the entire initial Reporting Period for each Eligible Machine that the Government wishes IBM to register for Sub-
Capacity Pricing; and
b. Subsequent Sub-Capacity Reports that are based on the data for each entire Reporting Period thereafter, for each registered Eligible Machine.
Sub-Capacity Reports may not be used to order or discontinue licenses, move licenses between Eligible Machines, report Eligible Machine model upgrades, or enable or disable IBM Program features.
Both IBM and the Government agree that Sub-Capacity Reports that reflect a changed Product LPAR Utilization Capacity will be considered to be orders placed by you, and you authorize IBM to make any resulting billing increase or decrease. Sub-Capacity Reports not submitted by the "not later than" date specified in the Appendix will result in IBM Programs being charged on a full Capacity MSU basis for the Reporting Period;
5. Configure the Government's Machine to send weekly to IBM Transmit System Availability Data ("TSAD") weekly to IBM via the Remote Support Facility ("RSF"). This enables IBM to verify that the Product LPAR Utilization Capacity MSUs in the Sub-Capacity Reports submitted to IBM are consistent with the Government's actual Machine configuration. An alternate means for the Government to collect and transmit this data is provided in the "z/OS Planning for Sub-Capacity Pricing" publication. Failure to submit TSAD may result in IBM Programs being charged on a Full Capacity MSU basis;
6. Assign a person in Government’s organization with authority to discuss and promptly resolve any questions on Sub-Capacity Reports or inconsistencies between Sub-Capacity Report contents or current license entitlement, and configuration data reported via the RSF; and
7. Notify IBM if the Government elects to convert from Sub-Capacity Pricing to WLC at Full Capacity MSUs.
8. The Sub-Capacity Reports must be transmitted to IBM on the second, but not later than the ninth, calendar day of the month. The e-mail address for transmitting the Reports is fednotes@us.ibm.com.


5.17.8 ATTACHMENT EWLC, TWLC, ZELC AND Z/OS.E LICENSE CHARGES

These terms are in addition to those of Chapter 1 and Chapter 5.
This Attachment provides additional terms for (1) Programs running on an Eligible Machine with zSeries Entry License Charges (“zELC”), Entry Workload License Charges (“EWLC”), or Tiered Workload License Charges (“TWLC”); and (2) terms for z/OS.e. When running on an Eligible Machine, z/TPF, z/OS, or z/OS.e must be running in z/Architecture (64-bit) mode.


NOTE: If z/OS.e is not running and the only charges for operating systems on an Eligible Machine are zELC, TWLC, or Full-Capacity EWLC charges, then this Attachment need not be signed. IBM System z Machines Exhibit (Z125-3901-55 or later) applies.



Definitions
Eligible Machine – A Machine to which an Eligible Operating System is licensed. Any copies of Eligible Operating Systems that run on an Eligible Machine must run in zArchitecture (64-bit) mode. Eligible Machines are specified in the Exhibit for EWLC, TWLC, zELC and z/OS.e License Charges, Z125-6588-11 or later (“Exhibit”).
Eligible Operating Systems – An Operating System specified in the Exhibit
Full Capacity – EWLC pricing of Programs based on the total MSUs of the Eligible Machine.
Full Logical Model Capacity – The total MSU capacity of the Logical Model.
Guest (LPAR) – An Eligible Operating System when running on z/VM.
MSUs – Millions of Service Units per hour. Units of Workload capacity of an Eligible Machine.
Native (LPAR) – An Eligible Operating System when not running on z/VM.
Operating System Family – An IBM operating system and the IBM middleware that runs under it. The applicable IBM operating systems are z/OS, z/TPF, and z/VSE V4 or higher.
Product LPAR Utilization Capacity – The highest number of MSUs utilized by the combined logical partitions (“LPARs”) in which an EWLC IBM Program runs concurrently during a Reporting Period. The number of MSUs is based on a 4-hour rolling average utilization.
Reporting Period – The period that begins on the second day of a month and ends on the first day of the following month.
Sub-Capacity – EWLC pricing of Programs based on less than the total MSUs of the Eligible Machine.
Sub-Capacity Report – A report generated by the IBM-provided Sub-Capacity Reporting Tool. The tool analyzes System Management Facilities (“SMF”) data and SCRT89 data and calculates the Product LPAR Utilization Capacity for most EWLC IBM Programs. The Sub-Capacity Report includes these calculations. Customer is required to submit the report to IBM only if Sub- Capacity pricing is in effect.
Mainframe Exhibits section of the System z Software Contracts Web site – http://ibm.com/systems/z/swprice/reference/exhibits/hardware.html
LPAR Limitations
Government may not use more than 15 LPARs on a zSeries 890 Capacity Setting 110
Charges for Programs running on an Eligible Machine Logical Models:


For determining the basis for certain software license charges, an Eligible Machine may be divided into two Logical Models, one running z/OS.e and the other running some other operating system(s). If the Eligible Machine is running only z/OS.e, or is not running z/OS.e, then there is only one Logical Model and it is equal to the physical Eligible Machine model. (Note: Integrated Facility for Linux (“IFL”) engines are not part of Logical Models or the physical Eligible Machine model.)
Logical Models may be calculated as follows
a. If the only charges for Programs on an Eligible Machine are zELC, a table illustrating the various Logical Model combinations may be found in the Exhibit.
b. If an Eligible Machine is running a combination of z/OS.e with EWLC charges and some other operating system, the following steps are used to calculate the Logical Model:
1. The Government advises IBM of planned MSUs:
Within 30 days of the billing period start date for EWLC charges, the Government will advise IBM of the planned MSU usage for both the z/OS.e and the non-z/OS.e Logical Models. The total planned MSUs must equal the total MSU capacity of the Eligible Machine. To determine the total MSU capacity of each model of an Eligible Machine, see the Mainframe Exhibits section of the System z Software Contracts Web site.
2. IBM to calculate Logical Model sizes:
(a) IBM will calculate the Logical Model sizes for zELC Programs by selecting the Logical Model with an MSU rating that equals the Government’s planned z/OS.e MSU usage or the next higher Logical Model if Government’s planned z/OS.e MSU usage exceeds the MSU rating for a Logical Model. IBM will similarly calculate the non-z/OS.e Logical Model using non-z/OS.e MSUs.
(b) IBM will calculate the appropriate tier for TWLC programs based upon the Government’s planned z/OS.e MSU usage. IBM will similarly calculate the non- z/OS.e tier using the non-z/OS.e MSUs.
3. Changing Logical Models sizes:
(a) If an Eligible Machine is upgraded or downgraded, or if the Government changes the MSUs used for z/OS.e, the Government will advise IBM of the new planned MSUs for both z/OS.e and non-z/OS.e. IBM will adjust the Logical Model sizes accordingly.
4. If MSU usage is greater than the total MSU capacity of the Eligible Machine:
In the event actual MSUs reported on a Sub-Capacity Report for both the z/OS.e and non-z/OS.e Logical Models exceed the total MSU capacity of the Eligible Machine, IBM will reduce the z/OS.e MSUs so that the total MSUs do not exceed the total MSU capacity of the Eligible Machine. However, the z/OS.e MSUs may not be reduced below 3 MSUs. If necessary, the non- z/OS.e MSUs will also be reduced so the total MSU capacity of the Eligible Machine is not exceeded.
This calculation will not impact zELC charges, only EWLC charges.


5. Actual MSU use exceeds planned MSUs provided to IBM:
(a) If the Sub-Capacity Report shows that actual non-z/OS.e MSU usage exceeded the planned MSU usage that the Government provided to IBM, IBM may adjust the size of the Logical Models accordingly. Both IBM and the Government agree that this will result in a billing increase.
c. If the charges on an Eligible Machine are either aggregated Variable Workload License Charge (“VWLC”) or aggregated Parallel Sysplex License Charges (“PSLC”), and a Program is running on only one of the Logical Models, the Full Logical Model Capacity for each Logical Model is defined as follows:
1. For a Program running in the Logical Model with z/OS.e:
(a) divide the total number of MSUs in the Eligible Machine by the number of engines in that Eligible Machine;
(b) multiply that result by the number of engines in the Logical Model;
(c) if the result is not a whole number, any fraction equal to or greater than one-half is rounded up to the next whole number. Otherwise, fractions are dropped.
2. For a Program running in the Logical Model without z/OS.e, subtract the MSUs calculated above from the total MSUs in the Eligible Machine.
Aggregated Charges:
d. Aggregated PSLC may apply if the Eligible Machine is coupled in a Parallel Sysplex that has aggregated PSLC charges. Usage Pricing Charges may apply.
e. Aggregated Workload License Charges (“WLC”) may apply if the Eligible Machine is coupled in a Parallel Sysplex that has aggregated WLC charges.
f. Prerequisite Attachments, Supplements and Exhibits for Aggregated Charges (as applicable)
1. For PSLC:
(a) Attachment for Parallel Sysplex License Charges; and
(b) Exhibit - Parallel Sysplex License Charges (Z125-5206).
2. For WLC:
(a) Attachment for IBM System z Workload License Charges; and
(b) IBM System z Workload License Charges Exhibit (Z125-6324).
zELC Charges:
g. zELC charges are based on the category of the Logical Model.
h. zELC charges are available for selected Programs used on Eligible Machines that are identified in the “Group” column by “zELC,” followed by the zELC category, on the Mainframe Exhibits section of the System z Software Contracts Web site.


i. When zELC charges are not available for certain Programs, a default charge applies. It is specified on the Mainframe Exhibits section of the System z Software Contracts Web site for each applicable Eligible Machine in the column called “Other.”
1. If the Government selects zELC charges for any Program on an Eligible Machine, then all Programs for which zELC charges are available must have zELC charges, unless EWLC charges are available for selected Programs. In this case those Programs may have EWLC charges.
j. Increases in any zELC or default charges for Programs, due to changes in the category or model placement for any Eligible Machine to which the Programs are licensed, will be in effect for a minimum period of one month.
TWLC Charges
k. TWLC charges are a tiered price structure and based on Full Logical Model Capacity. Sub- Capacity pricing is not available.
l. TWLC charges are available for selected Programs used on non-aggregated Eligible Machines identified in the “Group” column by “TWLC” followed by the TWLC tier on the Mainframe Exhibits section of the System z Software Contracts Web site.
m. When TWLC charges are not available for certain programs, a default charge applies. It is specified on the Mainframe Exhibits section of the System z Software Contracts Web site for each applicable Eligible Machine in the column called “Other.”
1. If the Government selects TWLC charges for any Program on an Eligible Machine, then all Programs for which TWLC charges are available must have TWLC charges, unless EWLC charges are available for selected Programs. In this case those Programs must have EWLC charges. However, if the Government elects Midrange Workload License Charges (“MWLC”) on z/VSE V4 or higher then all Programs with MWLC available must have MWLC charges.
n. Increases in any TWLC or default charges for Programs, due to changes in the tier placement for any Eligible Machine to which the Programs are licensed, will be in effect for a minimum period of one month.
EWLC Charges:
o. EWLC charges are based on Full Capacity or Sub-Capacity pricing.
p. EWLC charges are available only for selected Programs used on non-aggregated Eligible Machines that are identified in the “Group” column by “EWLC” on the Mainframe Exhibits section of the System z Software Contracts Web site.
q. If the Government selects EWLC charges for a Program on an Eligible Machine, then all Programs for which EWLC charges are available must have EWLC charges. All other Programs on that Eligible Machine must have zELC charges, if zELC charges are available, or TWLC charges, if TWLC charges are available. However, if the Government elects Midrange Workload License Charges (“MWLC”) on z/VSE V4 or higher then all Programs with MWLC available must have MWLC charges.


IBM Programs with Select Application License Charges (“SALC”) may be licensed to the same Eligible Machine as IBM Programs with EWLC Charges. SALC is described in the Select Application License Charges Amendment to Attachment for IBM System z Usage Pricing Charges (Z125-7284-00 or later),
r. Full Capacity Pricing Terms:
Increases in EWLC charges for Programs, due to changes in the model placement for any Eligible Machine to which the Programs are licensed, will be in effect for a minimum period of one month.
s. Sub-Capacity Pricing Terms:
1. Sub-Capacity Charges:
(a) Monthly charges are based on the number of MSUs reported in the Program’s Sub- Capacity Report for the specified Eligible Machine during a Reporting Period. This value corresponds to the Product LPAR Utilization Capacity or must equal Full Capacity. If Sub-Capacity pricing is not in effect, monthly charges are based on Full Capacity.
NOTE: Information on IBM’s billing process, including how to determine the applicable Reporting Period for a particular month's charges, can be found on the Sub-Capacity Corner website at: http://ibm.com/systems/z/swprice/subcap/terms.html .
(b) Eligible Operating System licenses are charged at Full Capacity MSUs until IBM has processed the initial Sub-Capacity Report for that Eligible Operating System on that Eligible Machine, enabling Sub-Capacity Pricing for that Operating System Family.
(c) The initial monthly charge for a non-operating system license is based upon the applicable operating system MSUs.
(d) Once Sub-Capacity Pricing has commenced for an Eligible Operating System on an Eligible Machine, if an EWLC Program does not appear in a Sub-Capacity Report subsequent to its initial monthly charge, the Program will be charged at the minimum EWLC MSUs.
NOTE: IBM specifies minimum EWLC MSUs in its programming announcements.
If the Government elects to have Sub-Capacity Pricing for an EWLC IBM Program on an Eligible Machine, then Government must have Sub-Capacity Pricing for all EWLC IBM Programs in that Operating System Family on that Eligible Machine.
(e) EWLC features have the same MSUs as the Program.
(f) When z/TPF is licensed to an Eligible Machine, the Sub-Capacity Reporting Tool calculates the number of MSUs for z/TPF Programs running on it. See the Amendment for Calculation of z/TPF MSUs (Z125-7283) for further details.


(g) When z/OS or z/OS.e is licensed to an Eligible Machine, the Sub-Capacity Reporting Tool calculates the number of MSUs used across all the z/OS and z/OS.e LPARs in which each EWLC Program ran during the Reporting Period as follows:

	If z/OS or z/OS.e is running in Native LPAR(s)
…
	and z/OS or z/OS.e is running in Guest LPAR(s), at least one of which is at V1.6 or lower
…
	and z/OS or z/OS.e is running in Guest LPAR(s), at least one of which is at V1.7 or higher
…
	then, MSUs are calculated in LPAR(s) in which the EWLC IBM Program ran, as follows:

	Yes Yes
	Yes Yes
	Yes No
	The highest combined
1. 4-hour rolling average utilization across all z/OS and z/OS.e Native LPARs, and
2. The maximum capacity of all z/OS and z/OS.e Guest LPARs

	Yes Yes No
	No No No
	Yes No Yes
	The highest combined 4-hour rolling average utilization across all z/OS and z/OS.e Native LPARs and z/OS and z/OS.e Guest systems

	No No
	Yes Yes
	Yes No
	The highest combined maximum capacity of all z/OS and z/OS.e Guest
LPARs



The Government may manage Native z/OS or z/OS.e LPAR utilization by specifying the LPAR defined capacity on the Hardware Management Console (“HMC”). However, this is not required to obtain Sub-Capacity pricing. If Government chooses to specify the defined capacity for a particular Native z/OS or z/OS.e LPAR, the Sub-Capacity Reporting Tool will use the lower of the specified capacity or the 4-hour rolling average in order to determine the number of MSUs associated with each EWLC Program
(h) If an OS/390 or MVS operating system is licensed to the same Eligible Machine, then charges for the z/OS Operating System Family are based on Full Capacity.
(i) The capping function in z/OS or z/OS.e is used to ensure the workload does not exceed the LPAR defined capacity Government specified on a 4-hour rolling average. To achieve this, the capping function may automatically reduce and limit computer resources to workloads running in that LPAR. By defining the LPAR capacity, Government authorizes the capping function to cap the computer’s resources as defined.
2. IBM’s Responsibilities: IBM will:
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(a) specify in the Exhibit a) the Eligible Machines, and b) the date and the process for transmitting Sub-Capacity Reports to IBM;
(b) provide the Sub-Capacity Reporting Tool;
(c) adjust EWLC in response to the changes the Government indicates on the Sub-
Capacity Reports that the Government submits; and
(d) register Eligible Machines when the Government submits the initial Sub-Capacity Reports.
3. Government’s Responsibilities under Sub-Capacity Pricing: The Government agrees to:
(a) promptly install any enabling code for Programs or IBM System z Licensed Internal Code (“LIC”) required for Sub-Capacity pricing;
(b) collect, and retain for a period of not less than six months, the SMF and SCRT89 data records for all LPARs, by Eligible Machine, required by the Sub-Capacity Reporting Tool for each Reporting Period;
(c) run the most current version of the Sub-Capacity Reporting Tool against the collected SMF and SCRT89 data to produce a Sub-Capacity Report. In addition, Government agrees to specify the LPAR name(s) in the Sub-Capacity Report where any IBM Programs run for which SMF or SCRT89 data is not created. If there have been special circumstances during the Reporting Period, the Government may also provide alternate values, as defined in the SCRT Users Guide (SG24-6522), for each Program, with an explanation for the variance;
(d) send to IBM within the time specified in the Exhibit:
(i) the initial Sub-Capacity Report that is based on the data for the entire initial Reporting Period for each Eligible Machine that the Government wishes IBM to register for Sub-Capacity pricing; and
(ii) subsequent Sub-Capacity Reports that are based on the data for each entire Reporting Period thereafter, for each registered Eligible Machine.
Sub-Capacity Reports may not be used to order or discontinue licenses, move licenses between Eligible Machines, report Eligible Machine model upgrades, or enable or disable Program features.
Both IBM and the Government agree that Sub-Capacity Reports that reflect a changed Product LPAR Utilization Capacity may result in billing increase or decrease. The Government agrees to pay such revised charges. The Government is responsible for monitoring funding allocated on their current Order or Contract and issuing Modifications whenever the result of increases and/or decreases in charges exceed such allocated funding. A Modification may also be required for line item changes, if required by the ordering agency.


The Government is responsible for paying invoices for all monthly software charges. Sub-Capacity Reports not submitted by the “not later than” date specified in the Appendix will result in Programs being charged on a Full Capacity basis for the Reporting Period;
(e) configure Government’s Eligible Machine to send Transmit System Availability Data (“TSAD”) weekly to IBM via the Remote Support Facility (“RSF”). This enables IBM to verify that the Product LPAR Utilization Capacity MSUs in the Sub-Capacity Reports Government submits to IBM are consistent with Government’s actual Eligible Machine configuration. An alternate means for Government to collect and transmit this data is provided in the “z/OS Planning for Sub-Capacity Pricing” publication. Failure to submit TSAD may result in Programs being charged on a Full Capacity basis;
(f) assign a person in Governmentr’s organization with authority to discuss and promptly resolve any questions on Sub-Capacity Reports or inconsistencies between Sub-Capacity Report contents or current license entitlement, and configuration data reported via the RSF; and
(g) notify IBM if Government elects to convert from Sub-Capacity pricing to EWLC at Full Capacity.
GOTC Charges (Graduated One-Time Charges)
a. Programs for which Customer has paid GOTC may be moved to an Eligible Machine.
b. Upgrade charges will apply if the Eligible Machine “Default Model Group” specified in the Exhibit or the Mainframe Exhibits section of the System z Software Contracts Web site is higher than the current GOTC entitlement. Refunds do not apply if the Eligible Machine Default Model Group is lower.
c. Contact IBM for special pricing if the GOTC license is being moved to an Eligible Machine whose applicable default charge is based on MSUs rather than a specific Default Model Group.
z/OS.e Charges:
z/OS.e charges are based on the number of engines in the Logical Model in which z/OS.e runs or on EWLC charges.
Additional License Terms for z/OS.e
a. Government may run z/OS.e only on Eligible Machines.
b. Governmetn must run z/OS.e in a Logical Partition (“LPAR”) that has “ZOSE” as the first four characters of the LPAR name.
c. Government must execute z/OS.e in z/Architecture (64-bit) mode.


d. Government must order and license z/OS.e for the number of engines in the Logical Model in which Customer will run z/OS.e, or alternatively, z/OS.e may be ordered with EWLC charges.
e. Government may use only the levels of Language Environment (LE), JES2 and JES3 that are delivered with z/OS.e.
f. Government may not run any of the following z/OS.e base elements, optional features, or functions:
1. BookManager READ
2. BookManager BUILD feature
3. GDDM
4. GDDM-PGF feature
5. GDDM-REXX feature
6. DCE Application Support
7. LANRES
8. Bulk Data Transfer (BDT) File-to-File feature
9. Language Environment’s use of Run-time Library Services (RTLS)
10. Language Environment Routine Retention (LRR)
11. Language Environment Compatibility Preinitialization for C and PL/I
12. Encina Toolkit Executive
13. MICR/OCR
14. Communications Server Network Print Facility (NPF) feature
g. Government may not run any of the following under z/OS.e:
1. CICS, IMS, FORTRAN, or COBOL applications. However, Government may run precompiled COBOL DB2 stored procedures and other precompiled COBOL applications using the Language Environment preinitialization interface (CEEPIPI). Government may also use DB2, CICS, and IMS Connectors to access existing z/OS or OS/390 systems or an application server on Linux for zSeries. Hipersockets may be used as long as they access LPARs or IFLs on the same Eligible Machine.
2. COBOL, FORTRAN, PL/I, or VisualAge PL/I compilers. However, Customer may execute precompiled PL/I and VisualAge PL/I applications.
3. DB2 QMF Host feature, DB2 QMF HPO feature.
4. Government may not have more than eight concurrent TSO users under z/OS.e.


5. Government may not run any operating system other than z/OS.e, z/VM V4, z/VM V5 and LINUX in the z/OS.e Logical Model. Such operating systems include, for example, z/OS, OS/390, MVS, VM (prior to z/VM V4), VSE, z/VSE, TPF, z/TPF, etc.
6. Government agrees to configure Government Eligible Machine to send Transmit System Availability Data (“TSAD”) to IBM weekly via the Remote Support Facility (“RSF”). This enables IBM to verify that Government z/OS.e license matches Customer’s actual Eligible Machine configuration. An alternate means for Government to collect and transmit this data is provided in the “Hardware Management Console Operations Guide” publication.
Programs that run on an IFL
h. Programs that run on an IFL engine may be licensed under the terms of the agreement provided with them.
i. Charges for Programs that IBM has announced as eligible to run on IFL engines are based on the total number of IFL engines installed on the Eligible Machine.
j. If a Program runs on the IFL engine(s) and on the engine(s) of one or both of the Logical Models, the charges are based on the total of the IFL engines and the engines in the Logical Models where the Program runs.
Compliance Verification
For purposes of this section, "ICA Program Terms" means terms applicable to ICA Programs in Chapter 1 and Chapter 5 and applicable Transaction Documents and Attachments (including this one). See Compliance Terms in the Chapter.
This Attachment, Chapter 1 and Chapter 5, including applicable Attachments and Transaction Documents, are the complete agreement regarding (1) EWLC, TWLC, or zELC for Programs running on an Eligible Machine; and (2) z/OS.e, and replace all prior oral or written communications, representations, undertakings, warranties, promises, covenants, and commitments between Customer and IBM regarding (1) EWLC, TWLC, or zELC for Programs running on an Eligible Machine; and (2) z/OS.e. In entering into this Attachment, including any applicable Transaction Document, neither party is relying on any representation that is not specified in this Attachment, the Transaction Document, or the Agreement. Additional or different terms regarding this offering identified in a Government Delivery Order, unless provided in an IBM proposal or quote, are void.


5.17.9 ATTACHMENT SELECT APPLICATION LICENSE CHARGES FOR IBM SYSTEM ZUSAGE
PRICING CHARGES
The terms of Select Application License Charges for IBM System z Usage Pricing Charges (“Amendment”) modifies and is made a part of the terms for IBM System z Usage Pricing Charges, and associated Appendices apply to Select Application License Charges (“SALC”) terms, except in the case of a conflict, in which case the terms stated herein prevail. In addition, terms in Appendix P also apply to Select Application License Charge software. Any Programs


licensed in accordance with the terms of this Amendment may be licensed only to a Designated Machine that properly implements 64-bit z/Architecture.
1. SALC Eligible Programs and Measurements
The following supersedes Appendix N for IBM System z Usage Pricing Charges Programs for which SALC is available are at listed at http://www.ibm.com/zseries/library/swpriceinfo/ Click on “Usage Pricing Charges and Select Application License Charges”
1. SALC requires z/OS. In addition, Workload License Charges (“WLC”) or Entry Workload License Charges (“EWLC”) must be in effect on the same machine.
2. Usage Levels and ranges for SALC Programs:

	Usage Level
	Usage Range in MSUs
(CPU SUs in millions)

	Base 1
	1.00

	Level A
	2.00	- 11.00

	Level B
	12.00 - 44.00

	Level C
	45.00 - 78.00

	Level D
	79.00+


Pricing for usage less than or equal to one MSU requires the Base 1 feature, while usage above one MSU requires the Base 1 feature plus the appropriate number of Level A, B, C and D features. For charging purposes, reported usage is rounded up to the nearest whole MSU.
2. Transitioning from Usage Pricing
The highest monthly usage, derived from the preceding Usage Pricing Charge billing period (including one month before that billing period and excluding the final month of the billing period), will be used to determine your monthly SALC charge when transitioning a Program under Usage Pricing to SALC charges.


5.17.10 AMENDMENT IBM SYSTEM Z PROGRAMS SUB-CAPACITY PRICING
These terms modify or are in addition to the IBM Program License Agreement (“IPLA”).
Subject to the terms of this Amendment for IBM System z Programs Sub-Capacity Pricing (“Amendment”), IBM enables the Government to obtain Sub-Capacity Pricing for certain System z Programs with one-time charge pricing (“Eligible Programs”). Eligible Programs are as generally announced by IBM, and each is specified at http://ibm.com/systems/z/swprice/reference/exhibits/ . (click on “IPLA Execution-Based”,”IPLA Reference-Based”, or “IPLA z/OS-Based”). This Amendment supersedes any sub-capacity terms offered for Eligible Programs in their License Information or other agreements.
If there is a conflict between the terms of this Amendment and those of the Agreement or IPLA, those of this Amendment prevail.


The Government accepts the terms of this Amendment by issuing IBM a delivery order or contract.
Incorporated Terms
1. Eligible Programs Running in a Workload License Charges (“WLC”) Environment
The following sections of the Attachment for IBM System z Workload License Charge of the GSA IT Schedule, apply to the Eligible Programs as if they were Variable Workload License Charge (“VWLC”) Programs with Sub-Capacity Pricing, and are incorporated by reference into this Amendment with modifications as indicated:
Section 1 - Definitions:
Section 4 – Government’s (or “Your”) Responsibilities under Sub-Capacity Pricing with the following modification:
Subsection 4: The phrase “Government authorizes (or “you authorize”) IBM to make any resulting billing increase or decrease” in the sentence that begins with “Both IBM and the Government agree that Sub-Capacity Reports...” is replaced by “Government authorizes (or “you authorize”) IBM, to make any resulting billing increase.”
2. Eligible Programs Running in an Entry Workload License Charges (“EWLC”) Environment
The following sections of the Attachment for EWLC, TWLC, zELC, and z/OS.e License Charges of the GSA IT Schedule, Z125-6587 (“EWLC Attachment”), apply to the Eligible Programs as if they were Entry Workload License Charge (“EWLC”) Programs with Sub- Capacity Pricing, and are incorporated by reference into this Amendment with modifications as indicated:
Section 1 - Definitions
Subsection 3.6(e) - Sub-Capacity Pricing Terms with the following modification:,
Item (iii)(4): The sentence “Both IBM and the Government agree (or “You authorize”) IBM to make any resulting billing increase or decrease, and agree to pay such revised charges” is replaced by “Customer authorizes (or “You authorize”) IBM to make any resulting billing increase, and agree to pay such revised charges.”
3. Eligible Programs Running in a System z New Application License Charges (“zNALC”) Environment
The following sections of the Attachment for zNALC License Charges on IBM System z of this GSA Schedule, Z125-7454 (“zNALC Attachment”), apply to the Eligible Programs as if they were zNALC Programs with Sub-Capacity Pricing, and are incorporated by reference into this Amendment with modifications as indicated:
Section 1 - Definitions
Subsection 6(f) – Government Responsibilities under Sub-Capacity Pricing with the following modification:
The phrase “Government authorizes IBM to make any resulting billing increase or decrease” is replaced by “Government authorizes IBM to make any resulting billing increase.”


4. Additional Definitions
Environment - Standalone machine or a machine in a parallel sysplex
Execution-Based Terms - Execution-Based licensing terms apply to Eligible Programs whose value is based on the Product LPAR Utilization Capacity of the execution (run-time) Environment. The capacity of an Eligible Program with Execution-Based terms must equal the Product LPAR Utilization Capacity of the LPAR(s) where it executes.
In addition, if a Program is qualified for “IBM Getting Started Sub-Capacity Pricing for z/OS IPLA Software,” then the MSUs reported by SCRT may be a fraction of the Product LPAR Utilization Capacity.
Reference-Based Terms -
a. Reference-Based licensing terms apply to Eligible Programs that add value to particular monthly license charge (MLC) Programs or, in selected cases, to particular one time charge (OTC) Programs. The capacity of an Eligible Program with Reference-Based terms must equal the Product LPAR Utilization Capacity of the applicable MLC or OTC Program. This MLC or OTC Program is called the “Parent Program.”
b. Eligible Programs with Reference-Based terms add value to the Parent Program across the Environment, regardless of where in the Environment the Parent Program(s) execute.
c. When an Eligible Program with Reference-Based terms is used in a qualified Parallel Sysplex (described in the WLC Attachment or zNALC Attachment), the capacity of the Eligible Program must be equal to the Product LPAR Utilization Capacity of the Parent Programs across the Parallel Sysplex.
d. Where there are multiple versions of the Parent Program licensed in the Environment, the IPLA charges will be based on the total Product LPAR Utilization Capacity of the Parent Programs, but capped at the Parent Programs’ z/OS Product LPAR Utilization Capacity.
z/OS-Based Terms - z/OS-Based licensing terms apply to Eligible Programs that provide value to the particular machine where the Program is used. The capacity of an Eligible Program with z/OS-Based Terms must equal the Product LPAR Utilization Capacity of z/OS on that machine.
5. Qualifications
a. Customer must have executed the AWLC Attachment, the AEWLC Attachment, the WLC Attachment, the EWLC Attachment, or the zNALC Attachment, as applicable.
b. Government must agree to keep IBM informed of the type, model, and serial number of each machine on which each Eligible Program is executing. The scope of Governmentr’s tracking extends to all machines in your Agency or Department within your Agency, whether the Eligible Programs have Sub-Capacity or Full Capacity charges. If Government is unwilling or unable to fulfill Governmentr’s tracking responsibilities, IBM may terminate this contract upon 30 days written notice. In such event, Full Capacity terms would apply.
c. If Government has Eligible Programs with Execution-Based or z/OS-Based terms, Customer must have selected Sub-Capacity Pricing for AWLC, AEWLC, VWLC, EWLC, or zNALC, as appropriate, on the machine where the Eligible Program is being used, otherwise Full Capacity MSUs will apply.


d. If Government has Eligible Programs with Reference-Based terms, Government must have selected Sub-Capacity Pricing for AWLC, AEWLC, VWLC, or EWLC, as appropriate, for the Parent Program(s). Full Capacity MSUs will apply for any machine(s) where the Parent Program is not in Sub-Capacity mode.
e. z/OS or z/OS.e must run in z/Architecture (64-bit) mode.
f. OS/390 and MVS may not be licensed to a machine with Sub-Capacity Pricing.
g. For specific machine qualifications, see the Mainframe Exhibits section of the System z Software Contracts Web site (http://ibm.com/systems/z/swprice/reference/exhibits/hardware.html). See machines with “(A)” or “WLC” in the WLC column, “AEWLC” or “EWLC” in the Group column, or “zN” in the zNALC column.
h. Monthly Sub-Capacity reports, generated by the Sub-Capacity Reporting Tool (“SCRT”), must be submitted to remain eligible for Sub-Capacity pricing. SCRT terms are described in the AWLC, AEWLC, WLC, EWLC, and zNALC Attachments.
i. Sub-Capacity terms may not be transferred to third parties. Sub-capacity terms may not be transferred to other Government agencies, without the consent of IBM.
j. When any of the terms or conditions are not met, then the Eligible Program no longer qualifies for Sub-Capacity pricing. Upon notification by IBM, the Government will issue IBM an order for full capacity charges, including Subscription and Support, if applicable.
6. Resellers
When the Government orders Eligible Programs under Sub-Capacity terms from a reseller, IBM is not responsible for 1) the actions of the reseller, 2) any additional obligations the reseller may have to the Government, 3) any products or services that the reseller may supply to the Government under their agreements. When the Government obtains Eligible Programs or S&S from a reseller, the Government’s reseller sets the charges. IBM, however, sets the charges and payment terms for increases in charges effected by the Government’s SCRT Report submissions.
7. Charges
a. One-time charges are based on the number of MSUs reported in the SCRT Report during a Reporting Period. This value corresponds to the Product LPAR Utilization Capacity of the Eligible Programs with Execution-Based or z/OS-Based terms or the Parent Program, as applicable. If Sub-Capacity Pricing is not in effect, one-time charges are based on Full Capacity MSUs or Full Logical Model Capacity, as appropriate.
NOTE: Information on IBM’s billing process, including how to determine the applicable Reporting Period for a particular month's charges, can be found on the Sub-Capacity Corner website at http://ibm.com/systems/z/swprice/subcap/terms.html .
NOTE: If Customer is required to order additional capacity for an Eligible Program, the S&S capacity for that Eligible Program will also be increased.
b. The number of MSUs associated with an LPAR is equivalent to the highest observed rolling 4- hour average utilization in a Reporting Period. Customer may manage LPAR utilization by


explicitly specifying the defined capacity of the LPAR(s) on the Hardware Management Console (“HMC”). This, however, is not required to obtain Sub-Capacity Pricing benefits.
c. If Customer chooses to specify the defined capacity of the LPAR(s), the SCRT will use the lower of the defined capacity or the 4-hour rolling average utilization in order to determine the Product LPAR Utilization Capacity for each Program.
d. The capping function in the Eligible Operating System is used to ensure the workload does not exceed the LPAR defined capacity Customer has specified. To achieve this, the capping function may automatically reduce and limit computer resources to workloads running in that LPAR. By defining the LPAR capacity, Customer authorizes the capping function to cap the computer’s resources as defined.
e. If Sub-Capacity Pricing is not in effect, aggregated charges are based on Full Capacity MSUs or Full Logical Model Capacity, as appropriate.
IBM does not give credits or refunds for charges already due or paid if the applicable Product LPAR Utilization Capacity falls below the then current authorized entitlement.
8. IBM’s Responsibilities
a. IBM will provide the following on the SCRT website (http://ibm.com/systems/z/swprice/subcap/scrt/):
1. the SCRT, which is at no charge (NOTE: Written notification of updates will be sent by email.)
2. the process for transmitting SCRT Reports and Notification of Changes to IBM
b. IBM will calculate the applicable MSUs for Eligible Programs with Reference-Based or z/OS- Based terms by using the MSUs of the Parent Program(s) or z/OS, as applicable, from the SCRT Report(s).
9. Compliance Verification
For purposes of this section, "IPLA Program Terms" means the IPLA and applicable Amendments (including this one) and transaction documents. Compliance terms are as stated elsewhere in this Chapter.
Both of us agree that the complete agreement between us concerning Sub-Capacity Pricing for System z Programs with one-time charge pricing consists of this Amendment including applicable transaction documents, and the IPLA, applicable replaces any prior oral or written communications between us. Additional or different terms regarding this offering identified in a Government Delivery Order, unless provided in an IBM proposal or quote, are void.


5.17.11 ADDENDUM FOR INTEGRATED WORKLOAD PRICING TO ATTACHMENT FOR AWLC
The terms of this Addendum for Integrated Workload Pricing for AEWLC(Addendum) is in addition to (a) each of the following that are in effect between IBM and the Government: (i) the Attachment for IBM System z Advanced Workload License Charges above or the current commercial agreement (“Z125-8538) and the terms of this Chapter 5 and Chapter 1. The terms


of this Addendum in addition to those of the Attachment govern the Government’s entitlement to the Integrated Workload Pricing (“IWP”) adjustment to Program charges.
1. Definitions
Standard Sub-Capacity Value — the number of MSUs equivalent to the Product LPAR Utilization Capacity reported by SCRT for the Program when IWP does not apply to that Program for the specified Eligible Machine during a Reporting Period.
IWP Adjusted Program — a Program (1) eligible for a reduction to the Standard Sub-Capacity Value and (2) specified at http://ibm.com/systems/z/swprice/reference/exhibits/iwp.html
IWP Defining Program — a Program (1) whose processing time SCRT uses to reduce the Standard Sub-Capacity Value of an IWP Adjusted Program and (2) that IBM specifies at http://ibm.com/systems/z/swprice/reference/exhibits/iwp.html
Hourly LPAR Utilization Value — the number of MSUs a logical partition (“LPAR”) uses in an hour, based on a four-hour rolling average utilization.
Hourly Program Utilization Value — the number of MSUs a Program in an LPAR uses in an hour, based on a four-hour rolling average utilization.
Hourly Adjusted LPAR Value — the number of MSUs by which the Hourly Program Utilization Value for an IWP Defining Program has reduced the Hourly LPAR Utilization Value for an IWP Adjusted Program.
Hourly Adjusted Sub-Capacity Value — the sum of all the concurrent Hourly Adjusted LPAR Values for all copies of a Program running on the same Eligible Machine.
IWP Adjustment Charge— the charge for an IWP Adjusted Program determined by the number of MSUs reported by SCRT for that Program for the specified Eligible Machine during a Reporting Period. This value is equal to the highest Hourly Adjusted Sub-Capacity Value for each IWP Adjusted program for that Reporting Period.
Government Responsibilities
Government shall
a. be at SCRT version 19.2.0 or higher;
b. apply z/OS APAR OA31615;
c. promptly install any future required z/OS service or required product specific service for IWP and implement any IBM directed technical measures to maintain Integrated Workload Pricing;
d. use the SCRT control statement documented in the SCRT User Guide in order to enable support for Integrated Workload Pricing;
e. ensure that all z/OS guest systems running under z/VM are at z/OS V1.10, or higher. z/VM must be at either
1. z/VM V5.4 with APAR VM64798 (or higher) or
2. z/VM V6.1 with APAR VM64879 (or higher);
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Note: If the z/OS system is a guest system running under z/VM, each z/OS guest system is treated as its own LPAR when applying any sub-capacity adjustments for IWP.
f. not cause directly or indirectly any software to have the attributes of an IWP Defining Program unless IBM has designated that software as a IWP Defining Program;
g. not cause directly or indirectly any IBM Program to be treated as an IWP Adjusted Program unless it has been designated by IBM as an IWP Adjusted Program;
h. not submit Sub-Capacity Reports that provide the IWP Adjustment attributable to software that has been withdrawn as an IWP Defining Program upon notice by IBM; and
i. IBM will invoice for any additional charges and other liabilities the Government becomes obligated to pay arising out of Government’s submission of altered reporting of the IWP Adjustment or failure to otherwise comply with Integrated Workload Pricing Terms. Government’s liability for any such charges attaches at the moment that the Government submitted the altered report or otherwise failed to comply.
IBM Responsibilities
IBM shall
a. subject to Government’s compliance with this Addendum, apply the IWP Adjustment Charge to IWP Adjusted Programs as calculated by SCRT and in accordance with this Addendum and the Attachment; and
b. maintain a listing of IWP Adjusted Programs and IWP Defining Programs on an IBM Web site.
[bookmark: _TOC_250000]IBM Rights
IBM may
a. remove and or modify IWP Adjusted Programs and IWP Defining Programs at its discretion and such changes become effective immediately and apply to the next billing period. IBM will notify the Government should such change occur; and
b. reject Sub-Capacity Reports that reflect data generated by or concerning ineligible or withdrawn IWP Adjusted Programs or IWP Defining Programs.
Termination
The Government may terminate this offering upon three months’ written notice.
This Addendum, each Applicable Attachment and the GSA Terms are the complete agreement regarding Integrated Workload Pricing for IBM System z Advanced Entry Workload License Charges. Additional or different terms regarding this offering offering identified in a Government Delivery Order, unless provided in an IBM proposal or quote, are void. All IBM Programs utilizing Integration Workload Pricing for IBM System z Advanced Entry Workload License Charges ordered under this Addendum are subject to it.










[bookmark: 3-CHAPTER_10.1_-_SPECIAL_ITEM_132-40_-_C]TERMS AND CONDITIONS APPLICABLE TO PURCHASE OF CLOUD COMPUTING SERVICES
(SPECIAL ITEM NUMBER 132 40)


****NOTE: If offering related IT Professional Services over and above initial onboarding and training, reference SIN 132-51, per Guidance to Ordering Activities on Professional services below.
****NOTE: This new SIN presents a clear way for Contractors to provide cloud computing services according to NIST definitions and principles within the scope of today’s technology and standards with a secondary goal of accommodating ongoing technical advances in cloud computing.

TERMS AND CONDITIONS
Note: These terms are in addition to those described in Appendix T, IBM Cloud Services Agreement For IBM Federal Data Centers. During the contract period, International Business Machines Corporation (IBM) and the Government agree that these terms and conditions will apply to any order for IBM Cloud Services.

The term "Government" shall mean all Federal agencies (as defined in Paragraph (b) of 40 USC 472) the Senate, the House of Representatives, the Architect of the Capitol, and the Government of the District of Columbia, all of which are hereinafter referred to as the Government. The services under this Special Item will be available to the Government within the United States, the District of Columbia and Puerto Rico. Such sales will be made to the Government within the United States, the District of Columbia and Puerto Rico. On a case-by-case basis IBM will perform Services to overseas U.S. Government locations which are in support of national defense operations (including
U.S. Embassies), and to locations which support the national interest of the United States.

1. SCOPE
The prices, terms and conditions stated under Special Item Number (SIN) 132-40 Cloud Computing Services apply exclusively to Cloud Computing Services within the scope of this Information Technology Schedule.

This SIN provides ordering activities with access to technical services that run in cloud environments and meet the NIST Definition of Cloud Computing Essential Characteristics. Services relating to or impinging on cloud that do not meet all NIST essential characteristics should be listed in other SINs.

The scope of this SIN is limited to cloud capabilities provided entirely as a service. Hardware, software and other artifacts supporting the physical construction of a private or other cloud are out of scope for this SIN. Currently, an Ordering Activity can procure the hardware and software needed to build on premise cloud functionality, through combining different services on other IT Schedule 70 SINs (e.g. 132-51).

Sub-categories in scope for this SIN are the three NIST Service Models: Software as a Service (SaaS), Platform as a Service (PaaS), and Infrastructure as a Service (IaaS). Offerors may optionally select a single sub-category that best fits a proposed cloud service offering. Only one sub-category may be selected per each proposed cloud service offering. Offerors may elect to submit multiple cloud service offerings, each with its own single sub-category. The selection of one of three sub-categories does not prevent Offerors from competing for orders under the other two sub-categories.


Updated December 12, 2018

See service model guidance for advice on sub-category selection.

Sub-category selection within this SIN is optional for any individual cloud service offering, and new cloud computing technologies that do not align with the aforementioned three sub-categories may be included without a sub-category selection so long as they comply with the essential characteristics of cloud computing as outlined by NIST.

See Table 1 for a representation of the scope and sub-categories.
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Table 1: Cloud Computing Services SIN:

IBM’s offering under this SIN includes Software as a Service and Infrastructure as a Service.

IBM’s Cloud for Government IaaS offering is provided to government customers as a subscription service. It provides the capability for a Client to provision processing, storage, networks, and other fundamental computing resources upon which a Client can run an array of software, including operating systems and applications. IBM’s Cloud for Government has specific data centers for government customers that meets FISMA and FedRamp requirements.





· Commercially available cloud computing services
· Meets the National Institute for Standards and Technology (NIST) definition of Cloud Computing essential characteristics
· Open to all deployment models (private, public, community or hybrid), vendors specify deployment models
1. 
Software as a Service (SaaS): Consumer uses provider’s applications on cloud infrastructure. Does not manage/control platform or infrastructure. Limited application level configuration may be available.
2. Platform as a Service (PaaS): Consumer deploys applications onto cloud platform service using provider-supplied tools. Has control over deployed applications and some limited platform configuration but does not manage the platform or infrastructure.
3. Infrastructure as a Service (IaaS): Consumer provisions computing resources. Has control over OS, storage, platform, deployed applications and some limited infrastructure configuration, but does not manage the infrastructure.



3. RESPONSIBILITIES OF THE CONTRACTOR
The Contractor shall comply with all laws, ordinances, and regulations (Federal, State, City, or otherwise) covering work of this character.
a. Acceptance Testing
Any required Acceptance Test Plans and Procedures shall be negotiated by the Ordering Activity at task order level. The Contractor shall perform acceptance testing of the systems for Ordering Activity based on mutually agreed to and approved test procedures.

b. Training
Training, if requested shall be performed under SIN 132-51, Services.

c. Information Assurance/Security Requirements
IBM’s information assurance/security requirements are in accordance with the IBM Cloud services terms outlined herein and within Appendix T.


d. Related Professional Services
The Contractor is responsible for working with the Ordering Activity to identify related professional

services and any other services available on other SINs that may be associated with deploying a complete cloud solution. Any additional substantial and ongoing professional services related to the offering such as integration, migration, and other cloud professional services are out of scope for this SIN and available under SIN 132-51.
e. Performance of Cloud Computing Services
The Contractor shall respond to Ordering Activity requirements at the Task Order level. Responses will be based on requirements outlined in the Request for Proposal. Contractors may include proposed capabilities to Ordering Activity performance specifications or indicate that only standard specifications are offered. In all cases the Contractor shall clearly indicate standard service levels, performance and scale capabilities.

The Contractor shall provide appropriate cloud computing services on the date and to the extent and scope agreed to by the Contractor and the Ordering Activity.


f. Reporting
The Contractor shall respond to Ordering Activity requirements and specify general reporting capabilities available for the Ordering Activity to verify performance, cost and availability.

In accordance with commercial practices, the Contractor may furnish the Ordering Activity/user with a monthly summary Ordering Activity report.


4. RESPONSIBILITIES OF THE ORDERING ACTIVITY
The Ordering Activity is responsible for indicating the cloud computing services requirements unique to the Ordering Activity. Additional requirements should not contradict existing SIN or IT Schedule 70 Terms and Conditions. Ordering Activities should include (as applicable) Terms & Conditions to address Pricing, Security, Data Ownership, Geographic Restrictions, Privacy, SLAs, etc.

Cloud services typically operate under a shared responsibility model, with some responsibilities assigned to the Cloud Service Provider (CSP), some assigned to the Ordering Activity, and others shared between the two. The distribution of responsibilities will vary between providers and across service models.
Ordering activities should engage with CSPs to fully understand and evaluate the shared responsibility model proposed. Federal Risk and Authorization Management Program (FedRAMP) documentation will be helpful regarding the security aspects of shared responsibilities, but operational aspects may require additional discussion with the provider.

a. Ordering Activity Information Assurance/Security Requirements Guidance
i. The Ordering Activity is responsible for ensuring to the maximum extent practicable that each requirement issued is in compliance with the Federal Information Security Management Act (FISMA) as applicable.

ii. The Ordering Activity shall assign a required impact level for confidentiality, integrity and availability (CIA) prior to issuing the initial statement of work.2 The Contractor must be capable of meeting at least the minimum security requirements assigned against a low-impact information system in each CIA assessment area (per FIPS 200) and must detail the FISMA capabilities of the system in each of CIA assessment area.

iii. Agency level FISMA certification, accreditation, and evaluation activities are the responsibility of the Ordering Activity. The Ordering Activity reserves the right to independently evaluate, audit, and verify the FISMA compliance for any proposed or awarded Cloud Computing Services.

2 Per Federal Information Processing Standards Publication 199 & 200 (FIPS 199, “Standards for Security Categorization of Federal



Information and Information Systems”) (FIPS 200, “Minimum Security Requirements for Federal Information and Information Systems”)






iv. The Ordering Activity has final responsibility for assessing the FedRAMP status of the service, complying with and making a risk-based decision to grant an Authorization to Operate (ATO) for the cloud computing service, and continuous monitoring. A memorandum issued by the Office of Management and Budget (OMB) on Dec 8, 2011 outlines the responsibilities of Executive departments and agencies in the context of FedRAMP compliance. 3


v. Ordering activities are responsible for determining any additional information assurance and security related requirements based on the nature of the application and relevant mandates.

b. Deployment Model
If a particular deployment model (Private, Public, Community, or Hybrid) is desired, Ordering Activities are responsible for identifying the desired model(s). Alternately, Ordering Activities could identify requirements and assess Contractor responses to determine the most appropriate deployment model(s).

c. Delivery Schedule
The Ordering Activity shall specify the delivery schedule as part of the initial requirement. The Delivery Schedule options are found in Information for Ordering Activities Applicable to All Special Item Numbers.

d. Interoperability
Ordering Activities are responsible for identifying interoperability requirements. Ordering Activities should clearly delineate requirements for API implementation and standards conformance.
e. Performance of Cloud Computing Services
The Ordering Activity should clearly indicate any custom minimum service levels, performance and scale requirements as part of the initial requirement.


f. Reporting
The Ordering Activity should clearly indicate any cost, performance or availability reporting as part of the initial requirement.

g. Privacy
The Ordering Activity should specify the privacy characteristics of their service and engage with the Contractor to determine if the cloud service is capable of meeting Ordering Activity requirements. For example, a requirement could be requiring assurance that the service is capable of safeguarding Personally Identifiable Information (PII), in accordance with NIST SP 800-1224 and OMB memos M-06-165 and M-

3 MEMORANDUM FOR CHIEF INFORMATION OFFICERS: Security Authorization of Information Systems in Cloud Computing Environments. December 8, 2011.
4 NIST SP 800-122, “Guide to Protecting the Confidentiality of Personally Identifiable Information (PII)”


5 OMB memo M-06-16: Protection of Sensitive Agency Information
http://www.whitehouse.gov/sites/default/files/omb/memoranda/fy2006/m06-16.pdf



07-166. An Ordering Activity will determine what data elements constitute PII according to OMB Policy, NIST Guidance and Ordering Activity policy.


h. Accessibility
The Ordering Activity should specify the accessibility characteristics of their service and engage with the Contractor to determine the cloud service is capable of meeting Ordering Activity requirements. For example, a requirement could require assurance that the service is capable of providing accessibility based on Section 508 of the Rehabilitation Act of 1973 (29 U.S.C. 794d).

i. Geographic Requirements
Ordering activities are responsible for specifying any geographic requirements and engaging with the Contractor to determine that the cloud services offered have the capabilities to meet geographic requirements for all anticipated task orders. Common geographic concerns could include whether service data, processes and related artifacts can be confined on request to the United States and its territories, or the continental United States (CONUS).

j. Data Ownership and Retrieval and Intellectual Property
Intellectual property rights are not typically transferred in a cloud model. In general, CSPs retain ownership of the Intellectual Property (IP) underlying their services and the customer retains ownership of its intellectual property. The CSP gives the customer a license to use the cloud services for the duration of the contract without transferring rights. The government retains ownership of the IP and data they bring to the customized use of the service as spelled out in the FAR and related materials.

General considerations of data ownership and retrieval are covered under the terms of Schedule 70 and the FAR and other laws, ordinances, and regulations (Federal, State, City, or otherwise). Because of considerations arising from cloud shared responsibility models, ordering activities should engage with the Contractor to develop more cloud-specific understandings of the boundaries between data owned by the government and that owned by the cloud service provider, and the specific terms of data retrieval.

In all cases, the Ordering Activity should enter into an agreement with a clear and enforceable understanding of the boundaries between government and cloud service provider data, and the form, format and mode of delivery for each kind of data belonging to the government.

The Ordering Activity should expect that the Contractor shall transfer data to the government at the government's request at any time, and in all cases when the service or order is terminated for any reason, by means, in formats and within a scope clearly understood at the initiation of the service Example cases that might require clarification include status and mode of delivery for:
· Configuration information created by the government and affecting the government’s use of the cloud provider’s service.
· Virtual machine configurations created by the government but operating on the cloud provider’s service.

6 OMB Memo M-07-16: Safeguarding Against and Responding to the Breach of Personally Identifiable Information
http://www.whitehouse.gov/sites/default/files/omb/memoranda/fy2007/m07-16.pdf


· Profile, configuration and other metadata used to configure SaaS application services or PaaS platform services.

The key is to determine in advance the ownership of classes of data and the means by which Government owned data can be returned to the Government.
k. Service Location Distribution
The Ordering Activity should determine requirements for continuity of operations and performance and engage with the Contractor to ensure that cloud services have adequate service location distribution to meet anticipated requirements. Typical concerns include ensuring that:
· Physical locations underlying the cloud are numerous enough to provide continuity of operations and geographically separate enough to avoid an anticipated single point of failure within the scope of anticipated emergency events.
· Service endpoints for the cloud are able to meet anticipated performance requirements in terms of geographic proximity to service requestors.

Note that cloud providers may address concerns in the form of minimum distance between service locations, general regions where service locations are available, etc.
l. Related Professional Services
Ordering activities should engage with Contractors to discuss the availability of limited assistance with initial setup, training and access to the services that may be available through this SIN.

Any additional substantial and ongoing professional services related to the offering such as integration, migration, and other cloud professional services are out of scope for this SIN. Ordering activities should consult the appropriate GSA professional services schedule.
m. IBM’s Cloud for Government (IaaS) Service Description terms (see section below Additional IBM Terms and Conditions) outlines terms and conditions relative to the management and responsibility of the Government for its data/content in the IBM Cloud for Government datacenter.



5. GUIDANCE FOR CONTRACTORS
This section offers guidance for interpreting the Contractor Description Requirements in Table 2, including the NIST essential cloud characteristics, service models and deployment models. This section is not a list of requirements.

Contractor-specific definitions of cloud computing characteristics and models or significant variances from the NIST essential characteristics or models are discouraged and will not be considered in the scope of this SIN or accepted in response to Factors for Evaluation. The only applicable cloud characteristics, service model/subcategories and deployment models for this SIN will be drawn from the NIST 800-145 special publication. Services qualifying for listing as cloud computing services under this SIN must substantially satisfy the essential characteristics of cloud computing as documented in the NIST Definition of Cloud Computing SP 800-1457.

Contractors must select deployment models corresponding to each way the service can be deployed. Multiple deployment model designations for a single cloud service are permitted but at least one deployment model must be selected.

7 http://csrc.nist.gov/publications/nistpubs/800-145/SP800-145.pdf





In addition, contractors submitting services for listing under this SIN are encouraged to select a sub- category for each service proposed under this SIN with respect to a single principal NIST cloud service model that most aptly characterizes the service. Service model categorization is optional.

Both service and deployment model designations must accord with NIST definitions. Guidance is offered in this document on making the most appropriate selection.
a. NIST  Essential Characteristics
General Guidance


NIST’s essential cloud characteristics provide a consistent metric for whether a service is eligible for inclusion in this SIN. It is understood that due to legislative, funding and other constraints that government entities cannot always leverage a cloud service to the extent that all NIST essential characteristics are commercially available. For the purposes of the Cloud SIN, meeting the NIST essential characteristics is determined by whether each essential capability of the commercial service is available for the service, whether or not the Ordering Activity actually requests or implements the capability. The guidance in Table 3 offers examples of how services might or might not be included based on the essential characteristics, and how the Contractor should interpret the characteristics in light of current government contracting processes.

Table 3: Guidance on Meeting NIST Essential Characteristics

Characteristic	Capability	Guidance

Critical Information Specific to Schedule # 70–   Information Technology, Software & Services Solicitation FCIS-JB-980001B (Refresh # 35)



On-demand
self- service
· 	
Ordering activities can directly provision
services without requiring Contractor intervention.
· 	This characteristic is typically implemented via a service console or programming interface for provisioning

Government procurement guidance varies on how to implement on-demand provisioning at this time. Ordering activities may approach on-demand in a variety of ways, including “not-to-exceed” limits, or imposing monthly or annual payments on what are essentially on demand services.
Services under this SIN must be capable of true on- demand self-service, and ordering activities and Contractors must negotiate how they implement on demand capabilities in practice at the task order level:
· Ordering activities must specify their procurement approach and requirements for on-demand service
· Contractors must propose how they intend to meet
the approach
· Contractors must certify that on-demand self-service is technically available for their service should procurement guidance become available.


Broad Network	Ordering activities	Broad network access must be available without




Characteristic	Capability	Guidance

Critical Information Specific to Schedule # 70–   Information Technology, Software & Services Solicitation FCIS-JB-980001B (Refresh # 35)



Access	are able to access
services over standard agency networks
· Service can be accessed and consumed using standard devices such
as browsers, tablets and mobile phones

significant qualification and in relation to the deployment model and security domain of the service
· Contractors must specify any ancillary activities, services or equipment required to access cloud services or integrate cloud with other cloud or non- cloud networks and services. For example a private cloud might require an Ordering Activity to purchase or provide a dedicated router, etc. which is acceptable but should be indicated by the Contractor.

Resource Pooling
· 
Pooling distinguishes cloud services from offsite hosting.
· Ordering activities draw resources from a common pool maintained by the Contractor
· Resources may have general characteristics such as regional location
· 
The cloud service must draw from a pool of resources and provide an automated means for the Ordering Activity to dynamically allocate them.
· Manual allocation, e.g. manual operations at a physical server farm where Contractor staff configure servers in response to Ordering Activity requests, does not meet this requirement
· Similar concerns apply to software and platform
models; automated provisioning from a pool is required
· Ordering activities may request dedicated physical
hardware, software or platform resources to access a private cloud deployment service. However the provisioned cloud resources must be drawn from a common pool and automatically allocated on request.

Rapid Elasticity	Rapid provisioning
and de-provisioning commensurate with demand
· 
Rapid elasticity is a specific demand-driven case of self-service
· Procurement guidance for on-demand self-service applies to rapid elasticity as well, i.e. rapid elasticity must be technically available but ordering activities and Contractors may mutually negotiate other contractual arrangements for procurement and payment.
· ‘Rapid’ should be understood as measured in
minutes and hours, not days or weeks.
· Elastic capabilities by manual request, e.g. via a console operation or programming interface call, are required.


Characteristic	Capability	Guidance

· Automated elasticity which is driven dynamically by system load, etc. is optional. Contractors must specify whether automated demand-driven elasticity is available and the general mechanisms thatdrive the capability.
Measur	   Measured service	 Procurement guidance for on-demand self-service ed		should be understood		applies to measured service as well, i.e. rapid Service		as a reporting		elasticity must be technically available but ordering
requirement that	activities and Contractors may mutually designate enables an Ordering	other contractual arrangements.
Activity to control	 Regardless of specific contractual arrangements,
their use in	reporting must indicate actual usage, be cooperation with self	continuously available to the Ordering Activity, and service	provide meaningful metrics appropriate to the
service measured
· Contractors must specify that measured service is available and the general sort of metrics and mechanisms available
Inheriting Essential Characteristics

Cloud services may depend on other cloud services, and cloud service models such as PaaS and SaaS are























able to inherit essential characteristics from other cloud services that support them. For example a PaaS platform service can inherit the broad network access made available by the IaaS service it runs on, and in such a situation would be fully compliant with the broad network access essential characteristic. Services inheriting essential characteristics must make the inherited characteristic fully available at their level of delivery to claim the relevant characteristic by inheritance.

Inheriting characteristics does not require the inheriting provider to directly bundle or integrate the inherited service, but it does require a reasonable measure of support and identification. For example, the Ordering Activity may acquire an IaaS service from “Provider A” and a PaaS service from “Provider B”. The PaaS service may inherit broad network access from “Provider A” but must identify and support the inherited service as an acceptable IaaS provider.
Assessing Broad Network Access


Typically broad network access for public deployment models implies high bandwidth access from the public internet for authorized users. In a private cloud deployment internet access might be considered broad access, as might be access through a dedicated shared high bandwidth network connection from the Ordering Activity, in accord with the private nature of the deployment model.
Resource Pooling and Private Cloud







All cloud resource pools are finite, and only give the appearance of infinite resources when sufficiently large, as is sometimes the case with a public cloud. The resource pool supporting a private cloud is typically smaller with more visible limits. A finite pool of resources purchased as a private cloud service qualifies as resource pooling so long as the resources within the pool can be dynamically allocated to the ultimate users of the resource, even though the pool itself appears finite to the Ordering Activity that procures access to the pool as a source of dynamic service allocation.

b. NIST Service Model
The Contractor may optionally document the service model of cloud computing (e.g. IaaS, PaaS, SaaS, or a combination thereof, that most closely describes their offering, using the definitions in The NIST Definition of Cloud Computing SP 800-145. The following guidance is offered for the proper selection of service models.

NIST’s service models provide this SIN with a set of consistent sub-categories to assist ordering activities in locating and comparing services of interest. Service model is primarily concerned with the nature of the service offered and the staff and activities most likely to interact with the service. Contractors should select a single service model most closely corresponding to their proposed service based on the guidance below. It is understood that cloud services can technically incorporate multiple service models and the intent is to provide the single best categorization of the service.

Contractors should take care to select the NIST service model most closely corresponding to each service offered. Contractors should not invent, proliferate or select multiple cloud service model sub-categories to distinguish their offerings, because ad-hoc categorization prevents consumers from comparing similar offerings. Instead vendors should make full use of the existing NIST categories to the fullest extent possible.

For example, in this SIN an offering commercially marketed by a Contractor as “Storage as a Service” would be properly characterized as Infrastructure as a Service (IaaS), storage being a subset of infrastructure. Services commercially marketed as “LAMP as a Service” or “Database as a Service” would be properly characterized under this SIN as Platform as a Service (PaaS), as they deliver two kinds of platform services. Services commercially marketed as “Travel Facilitation as a Service” or “Email as a Service” would be properly characterized as species of Software as a Service (SaaS) for this SIN.
However, Contractors can and should include appropriate descriptions (include commercial marketing terms) of the service in the full descriptions of the service’s capabilities.

When choosing between equally plausible service model sub-categories, Contractors should consider several factors:

1) Visibility to the Ordering Activity. Service model sub-categories in this SIN exist to help Ordering Activities match their requirements with service characteristics. Contractors should select the most intuitive and appropriate service model from the point of view of an Ordering Activity.
2) Primary Focus of the Service. Services may offer a mix of capabilities that span service models in the strict technical sense. For example, a service may offer both IaaS capabilities for processing and storage, along with some PaaS capabilities for application deployment, or SaaS capabilities for specific applications. In a service mix situation the Contractor should select the service model that is their primary focus. Alternatively contractors may choose to submit multiple service offerings for the SIN, each optionally and separately subcategorized.



Critical Information Specific to Schedule # 70–   Information Technology, Software & Services Solicitation FCIS-JB-980001B (Refresh # 35)


3) Ordering Activity Role. Contractors should consider the operational role of the Ordering Activity’s primary actual consumer or operator of the service. For example services most often consumed by system managers are likely to fit best as IaaS; services most often consumed by application deployers or developers as PaaS, and services most often consumed by business users as SaaS.
4) Lowest Level of Configurability. Contractors can consider IaaS, PaaS and SaaS as an ascending hierarchy of complexity, and select the model with the lowest level of available Ordering Activity interaction. As an example, virtual machines are an IaaS service often bundled with a range of operating systems, which are PaaS services. The Ordering Activity usually has access to configure the lower level IaaS service, and the overall service should be considered IaaS. In cases where the Ordering Activity cannot configure the speed, memory, network configuration, or any other aspect of the IaaS component, consider categorizing as a PaaS service.

Cloud management and cloud broker services should be categorized based on their own characteristics and not those of the other cloud services that are their targets. Management and broker services typically fit the SaaS service model, regardless of whether the services they manage are SaaS, PaaS or IaaS. Use Table 3 to determine which service model is appropriate for the cloud management or cloud broker services, or, alternately choose not to select a service model for the service.

The guidance in Table 3 offers examples of how services might be properly mapped to NIST service models and how a Contractor should interpret the service model sub-categories.

Table 3: Guidance on Mapping to NIST Service Models

Service Model	Guidance




Infrastructure as a Service (IaaS)

Select an IaaS model for service based equivalents of hardware appliances such as virtual machines, storage devices, routers and other physical devices.
· IaaS services are typically consumed by system or device managers who would configure physical hardware in a non-cloud setting
· The principal customer interaction with an IaaS service is provisioning then
configuration, equivalent to procuring and then configuring a physical device.


Examples of IaaS services include virtual machines, object storage, disk block storage, network routers and firewalls, software defined networks.


Gray areas include services that emulate or act as dedicated appliances and are directly used by applications, such as search appliances, security appliances, etc. To the extent that these services or their emulated devices provide direct capability to an application they might be better classified as Platform services (PaaS). To the extent that they resemble raw hardware and are consumed by other platform services they are better classified as IaaS.


Platform as a	Select a PaaS model for service based equivalents of complete or partial software




Updated January 25, 2017

Service Model	Guidance
Service (PaaS)		platforms. For the purposes of this classification, consider a platform as a set of software services capable of deploying all or part of an application.
· A complete platform can deploy an entire application. Complete platforms can be proprietary or open source
· Partial platforms can deploy a component of an application which combined with other components make up the entire deployment
· PaaS services are typically consumed by application deployment staff whose responsibility is to take a completed agency application and cause it to run on the designated complete or partial platform service
· The principal customer interaction with a PaaS service is deployment, equivalent to deploying an application or portion of an application on a software platform service.
· A limited range of configuration options for the platform service may be available.

Examples of complete PaaS services include:
· A Linux/Apache/MySQL/PHP (LAMP) platform ready to deploy a customer PHP application,
· a Windows .Net platform ready to deploy a .Net application,
· A custom complete platform ready to develop and deploy an customer application in a proprietary language
· A multiple capability platform ready to deploy an arbitrary customer application on a range of underlying software services.
The essential characteristic of a complete PaaS is defined by the customer’s ability to deploy a complete custom application directly on the platform.


PaaS includes partial services as well as complete platform services. Illustrative examples of individual platform enablers or components include:
· A database service ready to deploy a customer’s tables, views and procedures,
· A queuing service ready to deploy a customer’s message definitions
· A security service ready to deploy a customer’s constraints and target applications for continuous monitoring
The essential characteristic of an individual PaaS component is the customer’s ability to deploy their unique structures and/or data onto the component for a partial platform function.
Note that both the partial and complete PaaS examples all have two things in
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Service Model	Guidance


common:


· They are software services, which offer significant core functionality out of the box
· They must be configured with customer data and structures to deliver results

As noted in IaaS, operating systems represent a grey area in that OS is definitely a platform service, but is typically bundled with IaaS infrastructure. If your service provides an OS but allows for interaction with infrastructure, please sub-categorize it as IaaS. If your service “hides” underlying infrastructure, consider it as PaaS.
Software as a	Select a SaaS model for service based equivalents of software applications.
Service (SaaS)	SaaS services are typically consumed by business or subject-matter staff
who would interact directly with the application in a non-cloud setting
· The principal customer interaction with a SaaS service is actual operation and consumption of the application services the SaaS service provides.

Some minor configuration may be available, but the scope of the configuration is limited to the scope and then the permissions of the configuring user. For example an agency manager might be able to configure some aspects of the application for their agency but not all agencies. An agency user might be able to configure some aspects for themselves but not everyone in their agency. Typically only the Contractor would be permitted to configure aspects of the software for all users.


Examples of SaaS services include email systems, business systems of all sorts such as travel systems, inventory systems, etc., wiki’s, websites or content management systems, management applications that allow a customer to manage other cloud or non-cloud services, and in general any system where customers interact directly for a business purpose.


Gray areas include services that customers use to configure other cloud services, such as cloud management software, cloud brokers, etc. In general these sorts of systems should be considered SaaS, per guidance in this document.
Critical Information Specific to Schedule # 70–   Information Technology, Software & Services Solicitation FCIS-JB-980001B (Refresh # 35)




c. Deployment Model
Deployment models (e.g. private, public, community, or hybrid) are not restricted at the SIN level and any specifications for a deployment model are the responsibility of the Ordering Activity.

Multiple deployment model selection is permitted, but at least one model must be selected. The guidance in Table 4 offers examples of how services might be properly mapped to NIST deployment models and how the Contractor should interpret the deployment model characteristics. Contractors should take care to select the range of NIST deployment models most closely corresponding to each service offered.

Note that the scope of this SIN does not include hardware or software components used to construct a cloud, only cloud capabilities delivered as a service, as noted in the Scope section.
Table 4: Guidance for Selecting a Deployment Model
Deployment Model	Guidance

Private Cloud		The service is provided exclusively for the benefit of a definable organization and its components; access from outside the organization is prohibited. The actual services may be provided by third parties, and may be physically located as required, but access is strictly defined by membership in the
owning organization.

	Public Cloud
	The service is provided for general public use and can be accessed by any entity or organization willing to contract for it.

	Community Cloud
	The service is provided for the exclusive use of a community with a definable shared boundary such as a mission or interest. As with private cloud, the service may be in any suitable location and administered by a community member or a third party.

	Hybrid Cloud
	The service is composed of one or more of the other models. Typically hybrid models include some aspect of transition between the models that make them up, for example a private and public cloud might be designed as a hybrid cloud where events like increased load permit certain specified services in the private cloud to run in a public cloud for extra capacity, e.g.
bursting.




Additional IBM Terms and Conditions


IBM Software as a Service (SaaS Offering)
1. IBM’s Software As A Service Offering (SaaS)
The applicable terms for IBM’s SaaS offering include Appendix T (Cloud Services Agreement for US Federal Government Clients), the US Government Supplement to the specific SaaS offering and the specific SaaS offering Service Description Document. The US Government Supplement and Service Description documents can be found at the following website (see the US Gov’t tab)

http://www-03.ibm.com/software/sla/sladb.nsf/sla/usg or http://www-03.ibm.com/software/sla/sladb.nsf/sla/tou
for specific Service Description documents







IBM Cloud for Government IaaS Offering


Service Description
This Service Description describes the Cloud Service IBM makes available to Clients under the Federal Cloud Service Agreement, Appendix T (or equivalent Cloud Service terms between the parties)(Agreement).
The Cloud for Government Service Description document is provided as a separate attachment to Chapter 10.
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APPENDIX S. IBM PASSPORT ADVANTAGE AGREEMENT


TERMS AND CONDITIONS
Note: These terms are in addition to those described in Chapter 1, General Information, and Chapter 5, Perpetual Software License (SIN 132-33). In the event of a conflict, this Agreement prevails over the terms of Chapter 1 or Chapter 5.
The Passport Advantage terms and conditions (“Agreement”) governs transactions by which the Client may order Eligible Products (EPs) from IBM. Details regarding EPs are provided in Attachments and Transaction Documents (TDs) such as Terms of Use, Service Descriptions, quotes, and Proofs of Entitlements (PoEs). This Agreement, Attachments, and applicable TDs are the complete agreement regarding transactions by which the Client acquires EPs. The Client and IBM agree to distribute this Agreement and coordinate its administration within their organizations in support of the Contract Agreement. This Agreement is entered into with the understanding that both the Client and IBM are bound by its terms. The Client is responsible for compliance under this Agreement. The terms and conditions of this Agreement will prevail in the event of a conflict of any other IBM Commercial International Passport Advantage Agreement terms and conditions included in the documentation provided by IBM when the Client enrolls in Passport Advantage.
In the event of a conflict, an Attachment prevails over this Agreement and a TD prevails over both the Agreement and any Attachment.



1. GENERAL


1.1 DEFINITIONS
Client – is the agency or affiliated entity of the U.S. Government awarding a contract and subsequent Delivery Orders under such contract. This Government Customer is the legal entity that is authorized to execute and administer this Contract Agreement.
Contract Agreement - is the agreement for which IBM assigns a Passport Advantage Agreement Number.
IPLA – IBM’s Program License Agreement. The IPLA terms and conditions are described in Chapter 5 of this GSA Schedule.
Appendix S. IBM Passport Advantage Agreement
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1.2 ACCEPTANCE OF TERMS
The terms of this Agreement are effective on the day IBM accepts a fully funded Delivery Order for Eligible Products. By enrolling in Passport Advantage and issuing a Delivery Order, the Client accepts this Agreement without modification. Once this Agreement is accepted, all Eligible Products ordered under this Agreement are subject to it.
Upon acceptance of the Client’s order, IBM will either i) send the Client a PoE including the level of authorized use, ii) make the Program or Cloud Service available, iii) ship the Appliance, or iv) provide the support, service, or solution.


1.3 PAYMENT
a. Is due in accordance with the Prompt Payment Act.
b. IBM will invoice the Client applicable charges specified by IBM, including charges for use in excess of authorizations. IBM does not give credits or refunds for any prepaid, one-time charges, or other charges already due or paid, unless specified elsewhere within this contract.


c. Charges are exclusive of any customs or other duty, tax, and similar levies imposed by any authority resulting from Client’s acquisitions under the Agreement and will be invoiced in addition to such charges.
d. If as a result of Client moving, accessing, or using an EP across a border, any authority imposes a customs duty, tax, levy or fee (including withholding taxes for the import or export of any such EP), then Client agrees that it is responsible for, and will pay, any such customs, tax, levy or fee. This exludes those taxes based on IBM’s net income.


1.4 CHANGES TO AGREEMENT TERMS
Changes to terms of this Appendix S Agreement are not retroactive; they apply, as of the effective date, only to new orders and renewals. The Client accepts changes by placing new orders after the change effective date.


1.5 ELIGIBLE PRODUCTS
IBM may add or withdraw EPs or add or withdraw a license metric for an EP at any time. EPs may not be used to provide commercial hosting or other commercial information technology services to third parties.
For an EP, IBM may withdraw a Fixed Term License, Monthly License (ML), IBM Software Subscription and Support, or Selected Support, or Cloud Service or an Appliance Service in its entirety on 12 months’ written notice to all then current Customers by published announcement letter, or e-mail. If IBM withdraws an Eligible Product from marketing, the Client will no longer be able to acquire it under this GSA Schedule.


The Client understands that as of the effective date of such withdrawal, the Client may not increase its level of use, beyond the authorizations already acquired without IBM’s written consent, renew or purchase that offering; and if the Client renewed the offering prior to the notice of withdrawal, IBM may either (a) continue to provide that offering until the end of the then current term or (b) provide a prorated refund.


1.6 NOTICES AND COMMUNICATIONS
To the extent permissible under applicable law, the parties consent to the use of electronic means and facsimile transmissions to send and receive communications in connection with our business relationship arising out of this Agreement, and such communications are acceptable as a signed writing. An identification code (called a “user ID”) contained in an electronic document is sufficient to verify the sender’s identity and the document’s authenticity.


1.7 COMPLIANCE WITH LAWS
Each party is responsible for complying with: i) laws and regulations applicable to its business and Content, and ii) import, export and economic sanction laws and regulations, including the defense trade control regime of any jurisdiction, including the International Traffic in Arms Regulations and those of the United States that prohibit or restrict the export, re-export, or transfer of products, technology, services or data, directly or indirectly, to or for certain countries, end uses or end users. Client is responsible for its use of EPs.
If Client or any user exports or imports Content or makes use of any portion of an EP outside the country of Client’s business address, IBM will not serve as the exporter or importer. If any provision of this Agreement is invalid or unenforceable, the remaining provisions remain in full force and effect. Nothing in this Agreement affects statutory rights of consumers that cannot be waived or limited by contract. The United Nations Convention on Contracts for the International Sale of Goods does not apply to transactions under this Agreement.


1.8 GENERAL PRINCIPLES
a. The Client is responsible for selecting the Eligible Products that meet its needs and for the results obtained from the use of the Eligible Products, including Client’s decision to implement any recommendation concerning Client’s business practices and operations.
b. Where approval, acceptance, consent, or similar action by either party is required under this Agreement, such action will not be unreasonably delayed or withheld.
d. As reasonably required by IBM to fulfill its obligations under this Agreement, the Client agrees to provide IBM with sufficient and safe access (including remote access) to Client’s facilities, systems, information, personnel, and resources, all at no charge to IBM. IBM is not responsible for any delay in performing or failure to perform caused by Client’s delay in providing such access or performing other Client responsibilities under this Agreement.


e. In entering into this Agreement, including each Attachment, ToU, and Transaction Document, neither party is relying on any representation that is not specified in this Agreement, including without limitation any representations concerning: i) performance or function of any Eligible Product, other than as expressly warranted in this Agreement; ii) the experiences or recommendations of other parties; or iii) any results or savings that Client may achieve.
f. Client is responsible for obtaining all necessary rights and permissions to enable, and grants such rights and permissions to, IBM, and its contractors and subprocessors to use, provide, store and process Content in any EP. This includes Client providing required information, making necessary disclosures and obtaining consent, if required, before providing individuals’ information, including personal or other regulated information in such Content. If any Content could be subject to governmental regulation or may require security measures beyond those specified by IBM for an offering. Client will not input, provide, or allow such Content unless IBM has first agreed in writing to implement additional required security measures.
g. Client is responsible for arranging for and paying applicable charges to their selected suppliers of telecommunications, including internet, connectivity associated with accessing Cloud Services, Appliance Services, IBM Subscription and Support, and Select Support, unless IBM specifies otherwise in writing.
h. As applicable by law, IBM and its affiliates, and their contractors and subprocessors, may, wherever they do business, store and otherwise process business contact information (BCI) of Client, its personnel and authorized users, for example, name, business telephone, address, email, and user IDs, for business dealings with them. Where notice to or consent by the individuals is required for such processing, Client will notify and obtain such consent. IBM may use personnel and resources in locations worldwide, including third party contractors and subprocessors to support the delivery of EPs. IBM is responsible for the obligations under the Agreement even if IBM uses third party contractors or subprocessors unless otherwise set forth in a TD. IBM will require subprocessors with access to Content to maintain technical and organizational security measures that will enable IBM to meet its obligations for a Cloud Service. A current list of subprocessors and their roles will be provided upon request. Content consists of all data, software, and information that Client or its authorized users provides, authorizes access to, or inputs to an EP. Use of such EP will not affect Client’s existing ownership or license rights in such Content. IBM and its contractors, and subprocessors may access and use the Content solely for the purpose of providing and managing the EP, unless otherwise described in a TD.


1.9 ASSIGNMENT AND TRANSFERABILITY
The Client may not assign this Agreement in whole or in part to any third party outside the U.S. Government, without IBM's prior written consent. Any attempt to do so is void. IBM will not unreasonably withhold this consent.
EPs are for use within the Contract Agreement, and may not be resold, rented, leased, or transferred to third parties. These licenses may only be transferred within the Contract Agreement, as defined in Section 1.1, unless otherwise agreed to by IBM. The transfer, if such is


permitted, of the license rights and obligations outside of the Contract Agreement terminates the Licensee's authorization to use the EP under the PoE. In addition, such EPs may not be used to provide commercial hosting or other commercial information technology services to third parties.


1.10 TERMINATION
The Client may terminate this Agreement, a delivery order, or EP without cause on one month’s notice to IBM. The Client agrees to promptly discontinue use of and destroy all of the Client’s copies of a Program upon termination of a license grant.


Any violation of the terms of this Passport Advantage Agreement shall be handled in accordance with the Contract’s Disputes Act and the rights provided to the vendor under the Act.
Any terms of this Agreement that by their nature extend beyond its termination remain in effect until fulfilled, and apply to respective successors and assignees.


1.11 COMPLIANCE VERIFICATION
Client agrees to create, retain, and provide to IBM and its auditors accurate written records, system tool outputs, and other system information sufficient to provide auditable verification that Client’s use of all EPs is in compliance with this Agreement including the licensing and pricing qualification terms referenced in this Agreement (Passport Advantage Terms). Client is responsible for 1) ensuring that it does not exceed its authorized use, and 2) remaining in compliance with Passport Advantage Terms.
Upon reasonable notice, IBM may verify Client's compliance with Passport Advantage Terms at all Sites and for all environments in which Client uses (for any purpose) EPs subject to Passport Advantage Terms. Such verification will be conducted in a manner that minimizes disruption to Client's business, and may be conducted on Client's premises, during normal business hours.
IBM may use an independent auditor to assist with such verification, provided IBM has a written confidentiality agreement in place with such auditor.
Client agrees that, upon written notice from IBM and the independent auditor, any confidential information provided to the independent auditor or to IBM through the independent auditor, as reasonably required for compliance verification, shall be provided, and Client consents to the exchange of such information, pursuant to such terms as IBM, the Client, and, if applicable, the auditor agree, within 60 days of a request for verification information.
IBM will notify Client in writing if any such verification indicates that Client has used any EPs in excess of its authorized use or is otherwise not in compliance with Passport Advantage Terms. Subject to the terms of the Contract Disputes Act (if applicable), FAR Part 33 (if applicable), and 28 U.S.C. § 1498, IBM will invoice for 1) any such excess use, 2) IBM Software Subscription and Support and Selected Support for such excess use for the lesser of the duration of such excess use or two years, and 3) any additional charges and other liabilities determined as a result of such verification.


1.12 PATENT AND COPYRIGHT INDEMNITY
For purposes of this Section, the term "Product" includes EP, Materials, Machine Code and Licensed Internal Code.
If a third party claims that a Product IBM provides to the Client infringes that party's patent or copyright, IBM will indemnify the Client, its officers, agents, and employees against liability, at IBM's expense and pay all costs, damages, and attorneys fees that a court finally awards or that are included in a settlement approved by IBM, provided that the Client:
A. Promptly notifies IBM in writing of the claim; and
B. Gives IBM such opportunity as is offered by applicable laws, rules or regulations to participate in the defense thereof. The U.S Government Customer shall make every effort to permit IBM to fully participate in the defense and/or in any settlement of such claim. However, IBM understands that such participation will be under the control of the Department of Justice.
Remedies
If such a claim is made or appears likely to be made, the Client agrees to permit IBM to enable the Client to continue to use the Product, or to modify it, or replace it with one that is at least functionally equivalent. If IBM determines that none of these alternatives is reasonably available, the Client agrees to return the Product to IBM on IBM's written request. IBM will then give the Client a credit equal to:
1. For a Machine, the Client's net book value, provided the Client has followed generally- accepted accounting principles.
2. For a Program, the amount paid by the Client or 12 months' charges (whichever is less). If the Product is an IBM Cloud Service or subject to Fixed Term charges, up to twelve months’ charges.
3. For Materials, the amount the Client paid IBM for the creation of the Materials.
This is subject to the Client's right to require continued use of the Products pursuant to the provisions of 28USC1498. In the event of such continued use, the Client shall notify IBM in writing of its election to continue use and agrees to undertake at the Client's expense the defense of any action against the Client and IBM shall have no further indemnification obligation; it being understood that IBM may participate at its expense in the defense of any such action if such claim is against IBM.
Claims for Which IBM is Not Responsible:
IBM has no obligation regarding any claim based on any of the following:
A. The Client's modification of a Product, or a Program's use in other than its Specified Operating Environment;
B. Anything the Client provides which is incorporated into a Product or IBM's compliance with any designs, specifications, or instructions provided by the Client or by a third party on behalf of the Client;
C. The combination, operation, or use of a Product with other Products not provided by IBM as a system, or the combination, operation or use of a Product with any product, data , apparatus, or


business method that IBM did not provide, or the distribution, operation or use of a Product for the benefit of a third party;
D. Infringement by a non-IBM Product.
E. Product’s use other than in accordance with its applicable licenses and restrictions or use of a non-current version or release of a Product, when a claim could have been avoided or the risk of a claim reduced by using the current version or release;
F. the distribution, operation, or use of the Product outside Client’s Passport Advantage Agreement Number or for the benefit of any third party; or
G. Separately Licensed Code, if any, as identified in the LI for the Product.
The LI for the Product or other documents may permit the Client to copy, modify, or redistribute all or portions of the Product without paying additional licensing fees to IBM. The indemnification obligation under this Patent and Copyright provision only applies to copies of the Product provided to the Client by IBM and additional copies expressly authorized in a PoE. IBM has no obligation for claims relating to copies of the Product neither provided by IBM nor specifically authorized by a PoE, even if permitted by the LI for the Product or other documents.
These Patent and Copyright terms do not obligate in any manner any third-party supplier of code (including Separately Licensed Code) included with or part of the Product.
The foregoing states the entire obligation of IBM with respect to infringement of patents or copyrights.


1.13 LIMITATION OF LIABILITY
Circumstances may arise where, because of a default on IBM's part or other liability, the Client is entitled to recover damages from IBM. In each such instance, regardless of the basis on which the Client is entitled to claim damages from IBM (including fundamental breach, negligence, misrepresentation, or other contract or tort claim), IBM is liable only for:
A. Payments referred to in IBM's Patents and Copyrights terms described herein;
B. Damages for bodily injury (including death) and damage to real property and tangible personal property; and
C. The amount of any other actual direct damages or loss, up to the greater of: (i) $100,000; OR
(ii) the contract price (if recurring, 12 months' charges apply) for the Product or Service that is the subject of the claim. For purposes of this item, the term "Product" includes Materials, Machine Code and Licensed Internal Code. Nothing in this subsection C shall limit the Client’s right to (i) excess reprocurement costs in the event of a Termination for Default; or (ii) the contractual remedies prescribed under the Price Reductions clause (GSAR 552.238-75) (May 2004)(Alternate I- May 2003) and GSAR 552.215-72, Price Adjustment – Failure to Provide Accurate Information (Aug 1997).
D. For classroom training or education material, IBM is liable for the charges associated with the corresponding item provided.


This limit also applies to any of IBM's subcontractors and Program developers. It is the maximum for which IBM and its subcontractors and Program developers are collectively responsible.
Items for which IBM is not liable:
Under no circumstances is IBM, or its subcontractors, or Program developers liable for any of the following even if informed of their possibility:
A. Loss of, or damage to data; or
B. Special, incidental, or indirect damages or for any economic consequential damages, or
C. Lost profits, business, revenue, goodwill or anticipated savings
D. Any third party claims against you except as described in the Patents and Copyrights section or as permitted by the Limitation of Liability section for bodily injury (including death) or damage to real or tangible personal property for which IBM is legally liable.
The parties acknowledge that nothing in this provision shall restrict the Client’s statutory remedies in the event of fraud.


2. WARRANTIES
Unless IBM specifies otherwise, the following warranties apply only in the country of acquisition.
The warranty for an IBM Program is stated in its license agreement. IBM warrants it provides IBM Software Subscription and Support, Selected Support, Cloud Services, and Appliance Services using commercially reasonable care and skill as described in this Agreement, Attachment, and TD. These warranties end when such support or service ends.
IBM warrants that an IBM Machine Component of an Appliance used in its specified operating environment conforms to its official published specifications. The warranty period for an IBM Machine Component of an Appliance is a fixed period commencing on its date of installation (also called “Warranty Start Date”) specified in a TD. If an IBM Machine Component of an Appliance does not function as warranted during the warranty period and IBM is unable to either
i) make it do so, or ii) replace it with one that is at least functionally equivalent, Client may return it to the party from whom Client acquired it for a refund.
The warranty for IBM Cloud Services is stated in its TD.
IBM does not warrant uninterrupted or error-free operation of an EP or that IBM will correct all defects or prevent third party disruptions or unauthorized third party access to an EP. These warranties are the exclusive warranties from IBM and replace all other warranties, including the implied warranties or conditions of satisfactory quality, merchantability, non-infringement, and fitness for a particular purpose. IBM warranties will not apply if there has been misuse, modification, damage not caused by IBM, failure to comply with instructions provided by IBM, or if otherwise stated in an Attachment or TD. Third parties may provide their own warranties to Client.
IBM will identify IBM EPs it does not warrant.


Unless otherwise specified in an Attachment or TD, IBM offers non-IBM EPs, without warranties of any kind. Third parties provide services and licensed products directly to Client under their own agreements.


3. RENEWAL
The Client may renew its expiring Fixed Term License, Token License, IBM Software Subscription and Support, Selected Support, or Appliance Service by providing IBM with a fully funded Delivery Order for the subsequent Term prior to the expiration of the term.
Software Subscription and Support or Selected Support acquired or renewed on the Anniversary is renewable for an additional term of 12 full months.
IBM may pro-rate charges for IBM Software Subscription and Support, Selected Support, Fixed Term Licenses of six months or more, and Appliance Services to align with the Client’s Passport Advantage Agreement Anniversary.
To reinstate any expired Software Subscription and Support coverage, Selected Support, a Fixed Term License or Appliance Services, Client may not renew and must acquire IBM Software Subscription and Support Reinstatement, Selected Support Reinstatement, Appliance Services Reinstatement or a new initial Fixed Term License.
For an ML, Client selects a renewal option at the time of order. At each renewal of an ML Commitment Term, IBM may change the charges applicable to the renewed Commitment Term by providing Client a renewal quote no less than 60 days prior to the expiration of the then current term. Client accepts renewal quote by providing IBM a fully funded Delivery Order prior to the expiration of the then current term. Client may change their selected renewal option for a Commitment Term by giving IBM notice in writing no less than 30 days before the end of the Commitment Term.
For a Cloud Service, Client selects a renewal option at the time of order.


4. PROGRAMS AND IBM SOFTWARE SUBSCRIPTION AND SUPPORT
IBM Programs acquired under this Agreement are governed by the terms of the IPLA as described in Chapter 5, Perpetual Software License SIN 132-33 of this GSA Schedule.
A Program may include the following, including the original and all whole or partial copies: 1) machine-readable instructions and data, 2) components, 3) audio-visual content (such as images, text, recordings, or pictures), 4) related licensed materials, and 5) license use documents or keys, and documentation.
With the exception of certain Programs that IBM designates as platform or operating system specific, Client may use and install in any commercially available national language for any platform or operating system available from IBM up to the level of Client’s authorizations.
To acquire additional authorizations to use Programs under this Agreement, Client must have already acquired the Program code.


4.1 IBM TRADE-UPS AND COMPETITIVE TRADE-UPS
Licenses for certain Programs that replace qualifying IBM Programs or qualifying Non-IBM Programs may be acquired for a reduced charge. Client agrees to terminate Client’s use of the replaced Programs when Client installs the replacement Programs.


4.2 MONTHLY LICENSES
Monthly License Programs (ML Programs) are IBM Programs provided to the Client for a monthly license charge. Monthly Licenses have a term that begins on the date that Client’s order is accepted by IBM and continues for a period Client commits to pay IBM (a Commitment Term) as specified in the TD. Client may terminate a current Commitment Term before its end date by giving at least 30 days’ written notice to IBM and will receive a prorated refund for any whole months of remaining prepaid term.


4.3 FIXED TERM LICENSES
Fixed Term Licenses have a term that begins on the date that Client’s order is accepted by IBM; on the calendar day following the expiration of a prior Fixed Term; or on the Anniversary date. A Fixed Term License is for the definite time period specified by IBM in a TD. Client may terminate a current Fixed Term License before its end date by giving at least 30 days’ written notice to IBM and will receive a prorated refund for any whole months of remaining prepaid terms.


4.4 TOKEN LICENSES
EPs which are Eligible Token Products or ETPs are assigned a Token Value. As long as the total Tokens required for all ETPs used concurrently does not exceed the number of Tokens authorized in Client’s PoE(s), Client may use Token(s) for a single ETP or for a combination of ETPs.
Prior to exceeding current Token authorizations or using an Eligible Token Product not authorized, Client must acquire sufficient additional Tokens and authorizations.
ETPs may contain a disabling device that will prevent them from being used after the end of the Fixed Term. Client agrees not to tamper with this disabling device and take precautions to avoid any loss of data.


4.5 IBM SOFTWARE SUBSCRIPTION AND SUPPORT
IBM provides IBM Software Subscription and Support with each IBM Program licensed under the IPLA.
IBM Software Subscription and Support begins on the date of IBM Program acquisition and ends on the last day of the corresponding month in the following year, unless the date of acquisition is
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the first day of the month, in which case coverage ends on the last day of the month, 12 months from the date of acquisition.
While IBM Software Subscription and Support is in effect, IBM makes available defect corrections, restrictions, bypasses, and any new versions, releases, or updates IBM makes generally available. Once IBM Software Subscription and Support has been allowed to lapse, these benefits will no longer be available to Client if they had been made available while IBM Software Subscription and Support was in effect and Client chose not to exercise that right.
While IBM Software Subscription and Support is in effect, IBM provides the Client assistance for
Client’s i) routine, short duration installation and usage (how-to) questions; and ii) code-related questions (together “Support”). Consult the IBM Software Support Handbook for details at https://www.ibm.com/software/support/handbook.html. Support for a particular version or release of an IBM Program is available only until IBM withdraws Support for that IBM Program’s version or release. When Support is withdrawn, Client must upgrade to a supported version or release of the IBM Program to continue to receive Support. The IBM “Software Support Lifecycle” policy is available at https://www.ibm.com/software/info/supportlifecycle/.
For selected Program versions or releases, as listed in the IBM Software Support Handbook, after Support has been withdrawn for such versions or releases and while Client has current Software Subscription and Support coverage in effect for such Programs, IBM will provide support for Client's i) routine, short duration installation and usage (how-to) questions; and ii) code-related questions. However, in such cases, IBM will only provide existing code patches and fixes and will not develop or provide new patches or fixes for those versions or releases.
If Client elects to continue IBM Software Subscription and Support for an IBM Program at a designated site, Client must maintain IBM Software Subscription and Support for all uses and installations of the IBM Program at that site.
If Client requests to renew expiring IBM Software Subscription and Support at a lesser quantity of IBM Program uses and installations than the expiring quantity, Client must provide a report that verifies current IBM Program usage and installation, and may be required to provide other compliance verification information.
Client shall not use IBM Software Subscription and Support benefits for IBM Programs for which Client has not fully funded for IBM Software Subscription and Support. If Client does, Client must acquire IBM Software Subscription and Support reinstatement sufficient to cover all such unauthorized use at then current IBM prices.


4.6 SELECTED SUPPORT

Selected Support may be available for (i) Non-IBM Programs or for (ii) Programs licensed under the IBM License Agreement for Non-Warranted Programs (together “Selected Programs”).
The IBM Software Subscription and Support section above applies to Selected Programs under Selected Support except that 1) IBM may provide Client with assistance in designing and developing applications based on Client’s subscription level; 2) the IBM “Software Support Lifecycle” policy does not apply; and 3) no new versions, releases or updates are provided by IBM.


IBM does not provide licenses under this Agreement for Selected Programs.


4.7 MONEY-BACK GUARANTEE
The IPLA’s “money-back guarantee” only applies the first time Client licenses the IBM Program under this Agreement or any other valid agreement. If an IBM Program license is for an initial fixed term subject to renewal or for an initial Commitment Term, the Client may obtain a refund only if Client returns the Program and its PoE within the first 30 days of such initial term. The IPLA’s “money-back guarantee” does not apply to Appliances or Cloud Services.


4.8 CONFLICT BETWEEN THE TERMS OF THIS AGREEMENT AND THOSE OF THE IPLA
If there is a conflict between this Agreement (Appendix S), including its Attachments and TDs, and those of the IPLA (Chapter 5), including its LI, the terms of this Agreement prevail.


5. PROGRAMS IN A VIRTUALIZATION ENVIRONMENT (SUB-CAPACITY LICENSING TERMS)

EPs that meet the operating system, processor technology, and virtualization environment requirements for Sub-Capacity usage may be licensed under Sub-Capacity Licensing terms (an Eligible Sub-Capacity Product); see https://www- 01.ibm.com/software/passportadvantage/subcaplicensing.html. Product deployments that cannot meet Sub-Capacity Licensing requirements must be licensed using Full Capacity terms.
Processor Value Unit (PVU) based licenses for Eligible Sub-Capacity Products must be acquired for the total number of PVUs associated with the virtualization capacity available to the Eligible Sub-Capacity Product as measured at https://www- 112.ibm.com/software/howtobuy/passportadvantage/valueunitcalculator/vucalc.wss.
Prior to an increase in an Eligible Sub-Capacity Product’s virtualization capacity, Client must first acquire sufficient licenses, including IBM Software Subscription and Support, if applicable, to cover that increase.
If at any time IBM becomes aware of circumstances indicating that Client is not operating all or a portion of Client’s environment in accordance with applicable Sub-Capacity Licensing requirements, IBM may declare Client, or any applicable portion of Client, ineligible for Sub- Capacity Licensing and will provide Client with notice of any such determination. Client shall have 30 days to provide IBM information sufficient for IBM to determine that Client is in full compliance with the applicable Sub-Capacity Licensing requirements, in which case IBM shall withdraw its determination of ineligibility. Otherwise, Client agrees to acquire sufficient additional licenses and IBM Software Subscription and Support entitlements necessary for full capacity usage within the identified Client environment at then current prices.
Client’s Reporting Responsibilities


For Sub-Capacity usage of EPs, Client agrees to install and configure the most current version of IBM’s license metric tool (ILMT) within 90 days of Client’s first Sub-Capacity-based Eligible Sub-Capacity Product deployment, to promptly install any updates to ILMT that are made available, and to collect deployment data for each such EP. Exceptions to this requirement are i) when ILMT does not yet provide support for the Eligible Sub-Capacity Product, ii) if Client has fewer than 1,000 employees and contractors, Client is not a Service Provider (an entity that provides information technology services for end user customers, either directly or through a reseller), and Client has not contracted with a Service Provider to manage Client’s environment in which EPs are deployed, and the total physical capacity of Client’s servers measured on a full capacity basis, but licensed under Sub-Capacity Licensing terms, is less than 1,000 PVUs, or iii) when Client’s servers are licensed to full capacity.
For all instances where ILMT is not used, and for all non PVU based licenses, Client is required to manually manage and track Client’s licenses as described in the Compliance Verification section above.
For all PVU-based EP licenses, reports must contain the information in the example Audit Report available at https://www.ibm.com/software/lotus/passportadvantage/subcaplicensing.html. Reports (generated by ILMT or manual if Client meets manual reporting exemptions) must be prepared at least once per quarter and retained for a period of not less than 2 years. Failure to generate Reports or provide Reports to IBM will cause charging under full capacity for the total number of physical processor cores activated and available for use on the server.
Client will promptly install new versions, releases, modifications, or code corrections ("fixes") of the ILMT that IBM makes available. Client will subscribe to the IBM Support notifications via https://www.ibm.com/support/mynotifications in order to be notified when such fixes become available.
Client will not alter, modify, omit, delete, or misrepresent by any means, directly or indirectly, i) the ILMT audit records, ii) the ILMT Program, or iii) Audit Reports that Client submits to IBM or to an independent auditor. The foregoing does not apply to changes, modifications or updates to ILMT expressly provided by IBM, including through notifications.
Client will assign a person in Client’s organization with authority to manage and promptly resolve questions on Audit Reports or inconsistencies between report contents, license entitlement, or ILMT configuration; and promptly place an order with IBM or Client’s IBM reseller if reports reflect EP use over Client’s authorized level. IBM Software Subscription and Support and Selected Support coverage will be determined to begin as of the date Client exceeded Client’s authorized level.

6. APPLIANCES

An Appliance is an EP which is any combination of Program Components, Machine Components (MCs) and any applicable Machine Code Components offered together as a single offering and designed for a particular function. Unless otherwise provided, terms that apply to a


Program apply to the Program Component of an Appliance. Client shall not use an Appliance component independently of the Appliance of which it is a part.
Each Appliance will be newly manufactured and may contain some serviceable used parts. Regardless, IBM’s applicable warranty terms apply.
For each Appliance, IBM bears the risk of loss or damage up to the time it is delivered to the IBM-designated carrier for shipment to Client or Client’s designated location. Thereafter, Client assumes the risk. Each Appliance will be covered by insurance, arranged and paid for by IBM for Client, covering the period until it is delivered to Client or Client’s designated location. For any loss or damage, Client must i) report the loss or damage in writing to IBM within 10 business days of delivery and ii) follow the claim procedure.
When Client acquires an Appliance directly from IBM, IBM transfers title to a MC to Client or, if applicable Client’s lessor, upon shipment. For an upgrade acquired for an Appliance, IBM transfers title of the MC once IBM receives all removed parts, which then become IBM’s property.
If IBM is responsible for installation, Client will allow installation within 30 calendar days of shipment or additional charges may apply. Client will promptly install or allow IBM to install mandatory engineering changes. Client installs a Client-set-up Appliance according to instructions provided with it.
A Machine Code Component is computer instructions, fixes, replacements and related materials, such as data and passwords relied on, provided, used with or generated by a Machine Component, that permit the operation of the Machine Component's processors, storage or other functionality as stated in its specifications. Client acceptance of this Agreement includes acceptance of IBM’s Machine Code license agreements provided with the Appliance and in Chapter 3 of this Schedule. A Machine Code Component is licensed only for use to enable a Machine Component to function under its specifications and only for the capacity and capability for which Client has acquired IBM’s written authorization. The Machine Code Component is copyrighted and licensed (not sold).


6.1 INSPECTION /ACCEPTANCE
The Contractor shall only tender for acceptance those items that conform to the requirements of this contract. The ordering activity reserves the right to inspect or test any equipment that has been tendered for acceptance. The ordering activity may require repair or replacement of nonconforming equipment at no increase in contract price. The ordering activity must exercise its post-acceptance rights (1) within a reasonable time after the defect was discovered or should have been discovered; and (2) before any substantial change occurs in the condition of the item, unless the change is due to the defect in the item.
The acceptance date is the date of delivery to the location designated on the Delivery Order Notwithstanding anything herein to the contrary, the parties agree as follows:
(i) the ordering activity may negotiate an extension regarding the time of acceptance before issuing a delivery order; and (ii) the parties may mutually agree on the acceptance period for overseas orders.


6.2 IBM APPLIANCE SERVICES

IBM provides Appliance Services for Appliances consisting of Machine maintenance and IBM Software and Support as a single offering as further described in the Appliance Support Handbook at https://www.ibm.com/software/appliance/support.
One year of Appliance Services, starting on the Warranty Start Date specified in a TD, is included with the purchase of an Appliance. Thereafter, Client may renew appliance services by issuing IBM a funded delivery order. All renewals will be fulfilled with Appliance Services offered at the same level of service, if available, that Client was entitled to during that first year. Parts removed or exchanged for upgrade, warranty service, or maintenance are IBM property and must be returned to IBM within 30 calendar days. A replacement takes on the warranty or maintenance status of the replaced part. When Client returns an Appliance to IBM, Client will remove all features not supported under Appliance Services, securely erase all data, and ensure that it is free of any legal restrictions that would prevent its return.
Appliance Services cover undamaged and properly maintained and installed Appliances used as authorized by IBM with unaltered identification labels. Services do not cover alterations, accessories, supply items, consumables (such as batteries), structural parts (such as frames and covers), or failures caused by a product for which IBM is not responsible


7. CLOUD SERVICES
Cloud Services are EP provided by IBM and made available via a network. Cloud Services are not Programs but may require Client to download enabling software to use a Cloud Service as specified in a TD.


Client may access and use Cloud Service only to the extent of authorizations acquired by Client. Client may be responsible for use of Cloud Services by any party who accesses the Cloud Service with Client’s account credentials. Cloud Service may not be used in any jurisdiction for unlawful, obscene, offensive or fraudulent Content or activity, such as advocating or causing harm, interfering with or violating the integrity or security of a network or system, evading filters, sending unsolicited, abusive or deceptive messages, viruses or harmful code, or violating third party rights. If there is a complaint or notice of violation, use may be suspended until resolved, in addition to any rights under the Contracts Disputes Act.
Additional terms, including data protection terms, for Cloud Services are provided in the General Terms for Cloud Offerings Terms of Use. Each Cloud Service is described in a TD. Terms of Use and Service can be viewed at https://www-03.ibm.com/software/sla/sladb.nsf/sla/saas/.
Cloud Services are designed to be available 24/7, subject to maintenance. Client will be notified of scheduled maintenance. Technical support and service level commitments, if applicable, are specified in a TD.
IBM will provide the facilities, personnel, equipment, software, other resources necessary to provide the Cloud Services, and generally available user guides and documentation to support Client’s use of the Cloud Service. Client will provide hardware, software, and connectivity to


access and use the Cloud Service, including any required Client-specific URL addresses and associated certificates. A TD may have additional Client responsibilities.
A Cloud Service subscription period begins on the date that IBM notifies Client that Client has access and ends on the last date specified in the TD.
During a Cloud Service subscription period, Client may increase Client’s subscribed level, but may only decrease the subscribed level at the end of a subscription period when renewing.


Acceptance:
The Client’s acceptance of a Cloud Service offering is when IBM provides the Client authorization to access the Cloud Service offering.



8. European Union General Data Protection Regulation (GDPR)

The European Union passed the General Data Protection Regulation (EU/2016/679) (GDPR), effective 25 May 2018. The GDPR is designed to ensure a consistent level of protection of the rights and freedoms of natural persons with regard to the processing of their data and to establish one set of data protection rules for Personal Data. IBM is committed to GDPR readiness.

Regarding GDPR, you represent as follows:

a. Either you do not require IBM to process Personal Data within the meaning of GDPR (e.g., because no processing of Personal Data occurs in the European Union (EU); no monitoring of Personal behavior takes place in EU; or your activities are otherwise exempt from GDPR); and you will communicate to IBM in writing, without undue delay, any anticipated change affecting this representation, or
b. You agree to IBM's Data Processing Addendum at http://ibm.com/dpa (DPA) and applicable DPA Exhibit, which apply and supplement the contract. Please contact your IBM representative for the applicable Data Processing Exhibit.



